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FINDINGS AND RECOMMENDATIONS

Council Directive 1999/70/EC concerning the framework agreement on fixed-term work concluded by ETUC, UNICE and CEEP

The purpose of this framework agreement is to:
(a) improve the quality of fixed-term work by ensuring the application of the principle of non-discrimination;
(b) establish a framework to prevent abuse arising from the use of successive fixed-term employment contracts or relationships.

Therefore basic test should respond to the question whether these two principles can be found in Georgian legislation.

1)  Principle of non-discrimination

Draft Labour Code of Georgia (hereinafter LCG) does not explicitly cover clause 1(a) and clause 4 of the directive 1999/70/EC.

Clause 1(a) sets the purposes of the framework agreement on fixed-term work. One of the main purposes of the directive is to improve the quality of fixed-term work by ensuring the application of the principle of non-discrimination.
 
Clause 4 regulates the principle of non-discrimination and states that fixed-term workers shall not be treated in a less favorable manner than comparable permanent workers. For fixed-term work, the principle of anti-discrimination (with regard to comparable workers on open-ended contracts, see clause 4) implies equal payment, equal access to training, and the prospect of obtaining an open-ended contract if the employment relationship continues beyond the previously agreed fixed period of time.

European Court of Justice (hereinafter CJEU) has developed extensive case law in anti-discrimination of fixed-term workers. The case that has set a precedent in this area is the Del Cerro Alonso case, in which the main issue addressed was whether the directive 1999/70/EC covers financial terms of employment other than pay (i.e. bonuses)[footnoteRef:1]. The CJEU ruled that there was no objective reason why workers on open-ended contracts should be entitled to the bonus if workers on fixed-term workers were denied it. In the Zentralbetriebsrat der Landeskrankenhäuser Tirols[footnoteRef:2] case, the plaintiff argued that a fixed-term contract of six months should not exclude access to benefits and leave in comparison with a permanent worker in transition to a part-time contract. In the case Impact[footnoteRef:3], where temporary civil servants were claiming the same pay and pensions as comparable permanent workers the CJEU ruled that the Irish government (employer) must grant equal treatment.  [1:  C-307/05 - Del Cerro Alonso; http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=et&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-307%252F05&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=626744]  [2:  C-486/08 - Zentralbetriebsrat der Landeskrankenhäuser Tirols; http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&page=1&dates=&pcs=Oor&lg=&parties=Zentralbetriebsrat%2Bder%2BLandeskrankenh%25C3%25A4user%2BTirols%2B&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=626744]  [3:  C-268/06 - Impact; http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&page=1&dates=&pcs=Oor&lg=&parties=impact&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=626744] 


LCG in article 4 paragraph 1 states that discrimination shall mean differentiation, exclusion or granting advantage to a person intentionally or by negligence based on race, skin color, language, ethnic and social belonging, nationality, origin, property or title, employment contract status, place of residence, age, appearance, sex, sexual orientation, gender identity and expression, disability, health condition, belonging to a religious, public, political or other association, including trade union, marital status, including maternity, pregnancy, political or other views or on any other grounds that aim at or result in negligence or prejudice with regard to equal opportunity or treatment in employment and professional activity.

LCG does not explicitly define term “status” in connection to “employment contract status”. However there is no doubt that this term includes   flexible form of employment including fixed-term employment contract. LCG does not contain any other provision specifying comparability criteria, in relation to which other worker the fixed-term worker is to be compared (definition of the term "comparable employee"), principle pro-rata temporis.

As LCG does not explicitly cover clause 1(a) and clause 4 of the directive 1999/70/EC, the LCG does not fulfill one of the purposes of the directive.

But it has to be said that in some countries the question of equal treatment is not dealt in regulation of fixed-term contract but by general antidiscrimination legislation. In case of Georgian labour law article 4 (1) of LCG contains the definition of discrimination based on employment status (under draft employment contract status) which partially deals with this issue. But in seems that the legislation is not sufficient. Under clause “.... fixed-term workers shall not be treated in a less favourable manner than comparable permanent workers solely because they have a fixed-term contract or relation unless different treatment is justified on objective grounds.“. In this sense article 4(1) of LCG is seems to be narrower that clause 4.

Our suggestion is to supplement article 4 (Article 4. Concept of labour discrimination), article 5 (Scope of Prohibition of Discrimination) or article 12 (Conclusion of labour contracts) of LCG with direct non-discrimination clause covering fixed-term workers and introduce concept of not less favourable treatment in relation to comparator – permanent worker. 

E.g. in Slovakia: article 48 (7) Slovak Labour Code: “An employee in a fixed term employment relationship may not be given either more or less favourable treatment than in comparison to a comparable employee with regard to working conditions and terms of employment pursuant to this Act and working conditions relating to occupational health and safety pursuant to a special regulation.”.

2) Framework to prevent abuse arising from the use of successive fixed-term employment contracts or relationships

The usage of fixed-term contract is regulated in article 12 of LCG. Article 12 limits the usage of fixed-term contract to four situations:
a) a specific amount of work is to be performed;
b) the seasonal work is to be performed;
c) the amount of work has temporarily increased;
d) on the basis of suspension of work relations with a worker, who is being temporarily absent from work and is replaced;

That means fixed-term contract can only be used in limited number of cases. That also indirectly limits succession (renewal) of fixed-term contracts. New fixed-term contract can only be concluded if there is an objective reason. Framework agreement (directive) deals only with successive fixed-term contract not with first fixed-term contract. Some countries limit the usage of first / any fixed-term contract and other countries (e.g. Slovakia) deals only with the renewal of fixed-term contract (successive fixed-term contract).

Therefore regulation of first usage of fixed-term contract by employer is outside of scope of EU legislation – see case before CJEU - C-378/07 a 380/07 (point 90 - It must be observed at the outset that the Framework Agreement does not compel the Member States to adopt a measure requiring every first or single use of a fixed-term employment contract to be justified by such objective reasons. As the Court has already held, such fixed-term employment contracts are not within the scope of clause 5(1) of the Framework Agreement, which relates solely to prevention of the misuse of successive fixed-term employment contracts or relationships; the objective reasons referred to in clause 5(1)(a) thus relate only to the renewal of such contracts or relationships (see Mangold, paragraphs 41 to 43).

It seem that letter b) seasonal work, c) temporary increase of work), d) temporary  absence of worker in work can be in broader sense in line with EU directive. But from personal experience of Slovakia - infringement proceeding by European commission against Slovakia (article 48 was considered too broad) – it is necessary to reconsider letter d).

Article 48 (4) of Slovak Labour Code states
“A further extension or renewal of the fixed term employment relationship to two years or over two years may be agreed only in the following reasons of 
a) substitution of an employee during maternity leave, parental leave, leave immediately linked to maternity leave or parental leave, temporary incapacity for work or an employee who has been given long term leave to perform a public function or trade union function,”.

Before the infringement process article 48 (4) of Slovak Labour Code stated that the reason for renewal of fixed-term contract was any kind of substitution. Infringement lead to narrowing the scope of exception to specific substitution case (e.g. maternity leave).

In case of letter a) “a specific amount of work is to be performed“: it is less clear what “specific amount of work” is. See also case before CJEU C-364/07 (objective reasons) – “...the concept of ‘objective reasons’ within the meaning of that clause requires recourse to this particular type of employment relationship, as provided for by national legislation, to be justified by the presence of specific factors relating in particular to the activity in question and the conditions under which it is carried out.“.

It is clear from article 12 of LCG that there should be reason (or reasons) for the conclusion of fixed-term contract. Nevertheless article 12 of LCG does not explicitly states that the reason should be stated / agreed in contract (it is more the interpretation of article 12 of LCG than an obligation). See for comparison Article 48 (5) of Slovak Labour Code: „The reason for extension or renewal of a fixed term employment relationship under paragraph 4 shall be stated in the employment contract.“ In Slovak labour law an employer is responsible for the drafting of contract. Therefore an employer is responsible for the inclusion of this clause into the contract.

According to article 12 (4) of LCG fixed-term contract shall be deemed to have been concluded open ended if:
1. a labour contract is concluded for the period of more than 30 months or
1. labour relations have continued on the basis of concluding fixed-term labour contracts for two or more consecutive times and the duration of the above exceeds 30 months.

The option b) transposes the measure provided in clause 5 paragraph 1 (b) of the directive 1999/70/EC. According to the directive one of the measures to tackle abuse of fixed-term contracts can be ‘the maximum total duration of successive fixed-term employment contracts or relationships’. If even one of the measures stated in clause 5 paragraph 1 (b) of the directive 1999/70/EC is fulfilled, the minimum requirements of the directive are fulfilled.

CJEU case law also confirms that all measures provided in clause 5 paragraph 1 of the directive 1999/70/EC are not mandatory. Vassallo[footnoteRef:4] and Marrosu and Sardino[footnoteRef:5] state that the directive 1999/70/EC does not preclude national legislation that fails to ensure the conversion of two successive fixed-term contracts into an open-ended contract, insofar as there exists another measure to prevent and impose penalties on the abuse of directive 1999/70/EC. [4:  C-180/04 – Vassallo; http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&page=1&dates=&pcs=Oor&lg=&parties=Vassallo&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=634192]  [5:  C-53/04 - Marrosu and Sardino; http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&page=1&dates=&pcs=Oor&lg=&parties=Marrosu%2Band%2BSardino%2B&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=634339] 


Nevertheless we would like to draw attention to the fact that in the option b) of article 12 paragraph 4 of LCG the number of successive fixed-term contracts does not have any legal purpose. That´s because it does not matter how many renewals of contract there are, if the maximum duration is less than 30 months. In this case, the contract will still be deemed as fixed term contract. 

Our suggestion is to clarify the wording of this paragraph. The possibility is to use one or both of the following options:
1. the maximum consecutive duration of fixed-term contracts exceeds 30 months or 
1. labour relations have continued on the basis of concluding fixed-term labour contracts for two or more consecutive times.

3) Other questions

LCG article 12 paragraph 6 states that start-up enterprises do not have to apply restrictions imposed on fixed-term labour contracts. For example, they do not have to apply article 12 paragraph 4 of LCG concerning measures that prevent abuse arising from the use of successive fixed-term employment contracts. This paragraph of LCG transposes measures from clause 5 of the directive 1999/70/EC. 

The directive 1999/70/EC only allows exceptions from the rules of the directive in case of initial vocational training relationships and apprenticeship schemes (clause 2 paragraph 2 (a)) or in case of employment contracts which have been concluded within a framework of a specific public or publicly-supported training, integration and vocational retraining program (clause 2 paragraph 2 (b)).

Therefore, the exemption of start-up enterprises from the restrictions imposed on fixed-term labour contracts is not in accordance with directive 1999/70/EC.

Our suggestion is to apply all minimum measures from the directive 1999/70/EC to start-up enterprises. At least one of the options from clause 5 paragraph 1 of the directive 1999/70/EC should apply also to start-up enterprises to prevent abuse arising from the use of successive fixed-term contracts. For example, there should be an objective reason for concluding a fixed-term contract.


COUNCIL DIRECTIVE 97/81/EC concerning Framework Agreement on part-time work concluded by UNICE, CEEP and ETUC
The purpose of this Framework Agreement is:
(a) to provide for the removal of discrimination against part-time workers and to improve the quality of part-time work;
(b) to facilitate the development of part-time work on a voluntary basis and to contribute to the flexible organization of working time in a manner which takes into account the needs of employers and workers.

Therefore basic test should respond to the question whether these two principles can be found in Georgian legislation.
Georgian draft Labour Code deals with part-time employment in article 16.

1) Removal of discrimination against part-time workers 

Definitions are in clause 3 of Framework agreement: „For the purpose of this agreement:
1. The term 'part-time worker` refers to an employee whose normal hours of work, calculated on a weekly basis or on average over a period of employment of up to one year, are less than the normal hours of work of a comparable full-time worker.
2. The term 'comparable full-time worker` means a full-time worker in the same establishment having the same type of employment contract or relationship, who is engaged in the same or a similar work/occupation, due regard being given to other considerations which may include seniority and qualification/skills.
Where there is no comparable full-time worker in the same establishment, the comparison shall be made by reference to the applicable collective agreement or, where there is no applicable collective agreement, in accordance with national law, collective agreements or practice.”.

Under article 16 (1) of LCG
„1. The part-time worker refers to an employee whose normal hours of work, calculated on a weekly basis or on average over a period of employment of up to one year, are less than the normal hours of work of a comparable full-time worker.
Note: Full-time worker shall be an employee, who within the same type of employment contract and for the same employer performs the same or a similar work or occupation and is employed in the same field, department or service. 
Where there is no full-time worker in the same department or service, the consideration shall be given to the full-time worker working for the same employer in similar conditions.   Where there is no such full-time worker, consideration shall be given to the full-time worker engaged in the same field of activity. “.

Article 16 of LCG defines who is part-time employee (work less than normal hours). It seems that definition follows clause 3 of framework agreement (directive). 

For comparison:  Slovak labour law defines part-time worker in different manner – article 49 (1) of Slovak Labour code states: “An employer may agree with an employee in the employment contract, a reduced weekly working time than determined weekly working time.”. This form of regulation stems from three points: 
1) reduced weekly working time has to be agreed in labour contract (hours or average hours per/week),
2) the definition of determined working time /see article  85 (8) of Slovak Labour Code – that is working time determined by employer for workplace e.g. 40 hours per week/. If determined working time is 40 hours per week, agreed working time which is less than 40 hours per week is part-time work. 3) In case of Slovakia it does not matter whether distribution (organization) of working time is even or uneven in each week (first week 30 hours, next week 10 hours – average 20 hours/per week). That is not question of part-time work but the question of distribution of working time and maximum reference periods (e.g. maximum 4 months, 12 months).

Under clause 4 (1) of Framework Agreement  „In respect of employment conditions, part-time workers shall not be treated in a less favourable manner than comparable full-time workers solely because they work part time unless different treatment is justified on objective grounds.“. 

That principle is followed in article 16 (2) of LCG  „In respect of employment conditions, it shall be prohibited to treat part-time workers in a less favourable manner than comparable full-time workers solely because they work part time unless different treatment is justified on objective grounds.“.

2) Improvement of the quality of part-time work

As to the improvement of the quality of part-time work clause 5 of framework agreement (directives) deals with opportunity for part-time work especially clause 5 (3) letter a) and b)  „As far as possible, employers should give consideration to:
(a) requests by workers to transfer from full-time to part-time work that becomes available in the establishment;
(b) requests by workers to transfer from part-time to full-time work or to increase their working time should the opportunity arise;“.

This part is contained in article 12 (4) of LCG.

LCG does not explicitly oblige employers to give appropriate information to existing bodies representing workers about part-time working in the enterprise.

Our suggestion is to add the obligation to inform workers about part-time working in the enterprise in article 71 (The procedure for providing information and consultation) of LCG by implicitly referring to part-time workers. 
It should be mentioned, that the article 71 covers both information and consultation, but the obligation in clause 5 of the directive 97/81/EC regulates the obligation to inform. 


3) Pro rata temporis

Under clause 4 (2) of Framework agreement (directive) „Where appropriate, the principle of pro rata temporis shall apply.". 
This is general principle applied e.g. in area of remuneration, annual leave, benefits. 

In some cases this principle is applicable /e.g. the reduction of minimum monthly wage/ when person works less hours but in some cases it is not applied – /e.g. breaks at work under directive 2003/88/EC – article 4 „Member States shall take the measures necessary to ensure that, where the working day is longer than six hours, every worker is entitled to a rest break, the details of which, including duration and the terms on which it is granted, shall be laid down in collective agreements or agreements between the two sides of industry or, failing that, by national legislation.“./ That means that workers with working day more than six hours are entitled to break at work (in many EU countries 30 minutes break) but workers with working day less than that are not entitled to any breaks at work (no pro rata temporis).


COUNCIL DIRECTIVE 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general framework for informing and consulting employees in the European Community

The purpose of this Directive is to establish a general framework setting out minimum requirements for the right to information and consultation of employees in undertakings or establishments within the Community.

The rules of information and consultation are not place in Georgian labour law today. Draft of Labour Code of Georgia deals with this question in articles 70 to 73.

1) Application of directive

According to the draft Labour Code of Georgia the employer shall provide information and consultation in an undertaking employing at least 50 workers on a regular basis. According to the directive (2002/14/EC art 1) the method of calculating the threshold of employees should be determined. 

LCG does not regulate the method of calculating the threshold of employees.

Our suggestion is that the draft law should clarify what is meant under the term ’regular basis’. For example the threshold of employees can be calculated as an average number of workers in the last six months. 

Clause 7 paragraph 1 of directive 1999/70/EC (concerning fixed-term contracts) should also be taken into account when calculating the threshold. Clause 7 paragraph 1 of directive 1999/70/EC stipulates that fixed-term workers have to be taken into account when calculating the threshold.

For comparison: In Slovakia there is no threshold of employed employees. Therefore relevant regulation has to be applied by all employers.

2) Scope of information and consultation

Article 71 (1) letters (a), (b), (c) of LCG follow the text of directive with some exceptions.

Article 71 paragraph 1 (c) of LCG obliges employer to inform and consult with workers’ representatives on decisions likely to lead to substantial changes in work organization.

Article 4 paragraph 2 (c) of the directive 2002/14/EC sets the same obligation in case decisions could lead to substantial changes in work organization or in contractual relations. 
LCG does not oblige employers to inform and consult in case decisions could lead to substantial changes in contractual relations. 

Our suggestion is to add the words ‘or in contractual relations’ to article 71 paragraph 1 point c of the draft Labour Code as follows: ‘c) on decisions likely to lead to substantial changes in work organization or in contractual relations’.

In case of letter b) in English translation word “undertaking” is used which is legal terminology used in EU law (in many states it term “undertaking” is not used and is replaced by term “employer”) but in Georgian law the term “employer” is used. 

3) Consultation

Article 4 (4) of Framework agreement / directive is part of article 71 (4) of LCG. Although article 71 (4) of LCG is reformulated it gives an impression that consultation is done at relevant level and organized that way it allows representatives of employees to meet, discussed and get response from employer. Article 71(3) of LCG states also that consultation is based on provided information with a view to reach an agreement.

Article 5 of Framework agreement / directive is dealt in article 71 (5) of LCG.

4) Confidentiality

Article 6 (confidentiality information) of Framework agreement/directive is dealt in article 72 of LCG. In article 72 (1) of LCG we draw attention to the possibility referred in article 6 (1) of the directive 2002/14/EC. This article of the directive provides an opportunity for employees’ representatives to pass on confidential information to employees and to third parties bound by an obligation of confidentiality. This would enhance the possibility of employees’ representative to keep employees informed about the background of the decisions made by the employer. This would also lessen the chance that the goal of information and consultation is hindered. The LCG could also foresee administrative or judicial procedures in case of breach of confidentiality pointed out in article 6 (3) of the of the   directive 2002/14/EC.


COUNCIL DIRECTIVE 2003/88/EC concerning certain aspects of the organisation of working time

Directive 2003/88/EC was adopted under Article 137(2) of the EC Treaty (now Article 153(2) TFEU). Its main purpose is to lay down minimum safety and health requirements for organising working time. Many studies show that long working hours and insufficient rest can have damaging effects on employees health (higher rates of accidents and mistakes).

The directive 2003/88/EC establishes minimum requirements for employees which include:
(i) limits to working time (not more than 48 hours a week on average, including any overtime)
(ii) minimum daily and weekly rest breaks (at least 11 consecutive hours’ daily rest and 35 hours’ uninterrupted weekly rest)
(iii) paid annual leave (at least 4 weeks per year)
(iv) extra protection for night workers.

The directive 2003/88/EC also provides for flexibility in the organisation of working time. Minimum rest may be delayed, in whole or part, in certain activities. Individual workers may choose to work hours exceeding the 48-hour limit (the so-called 'opt-out'). Collective agreements may provide for flexibility on organisation of working time, for instance by allowing weekly working time to be averaged over periods of up to 12 months.

In relation to above mentioned scope and purpose LCG adjusted in a high level of  conformity with EU law key institutes such as
· the right to break granted for an employee with at least six-hour long working day (Article 4 of the Directive);
· the right to 12-hours daily rest period (Article 3 of the Directive);
· the right to 24-hour rest period per week (in addition to 12-hours daily rest period) or 48-hour rest period per two weeks (Article 5 of the Directive);
· normal working time of 40 hours per week and the total working time with overtime work of no more than 48 hours per week (Article 6 of the Directive);
· weekly working time – 48 hours based on partie´s agreement may be calculated as an average in reference period of four months, what is in line with the Directive (Article 16 (b) of the Directive);
· normal working time for night worker working in hard, harmful or hazardous working conditions shall not exceed 8 hours in every 24-hours period (Article 8 (b) of the Directive);
· the obligation of an employer to provide to provide free preliminary and periodical medical examinations to a night worker (Article 9 paragraph (a) of the Directive).

Apart of above mentioned we draw attention to some problematic provisions of LCG in connection to the Directive, which are not clearly defined or are missing:

1) Definition of night worker

LCG is not in accordance with the directive 2003/88/EC in case of definition of night worker. In connection to Article 2 (4) letter (b) of the Directive night worker is not a person, who “works a defined portion of his/her annual working time during the night” as it is mentioned in Article 28 (2) of LGC. It shall be an employee who “is likely to work a defined portion of his/her annual working time during the night”.  The importance of this provision is that the status of night worker shall be determined prior to the commencement of work.

Our suggestion is to replace in Article 28 (2) the first sentence  of LCG  as  follows: 
“Night worker shall be any person, who normally works at least three hours of his/her standard daily working hours and any person, who is likely to work a defined proportion of his/her annual working time during the night.“

2) Unused annual leave

According to article 31 (5) of LCG if a labour contract is terminated by employer’s                        initiative, an employer shall be obliged to compensate a worker for unused leave of absence in proportion to the duration of labour relations.
LCG is not in accordance with the directive 2003/88/EC because employer is not obliged to compensate unused annual leave if the employment relationship is terminated by the worker. 

Article 7 (2) of directive 2003/88/EC states that the minimum period of paid annual leave may not be replaced by an allowance in lieu, except where the employment relationship is terminated. Therefore, the directive provides compensation in case of termination of labour relation in all cases and it does not matter who initiated the termination.  

The same principle is confirmed by CJEU cases Schultz-Hoff and Others[footnoteRef:6] and Stringer and Others[footnoteRef:7]. CJEU ruled that where a workers does not return to work due to sick leave prior to his/her employment being terminated (whether by the employer or by the employee) the worker is entitled to payment in lieu.  [6:  C-350/06 - Schultz-Hoff and Others; http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=et&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-350%252F06&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=700233]  [7:  C-520/06 - Stringer and Others; http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-520%252F06&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=700233] 


Our suggestion is to delete the “by employer’s initiative,’ from the sentence. 

3) Allowance in lieu and taking of annual leave

As we have already mentioned Article 7 (2) of directive 2003/88/EC states that the minimum period of paid annual leave of four months may not be replaced by an allowance in lieu, except where the employment relationship is terminated.

LCG does not contain provision, according to which minimum period of paid annual leave may not be replaced by an allowance in lieu, except where the employment relationship is terminated. 

Our suggestion is to add to article 31 of LCG new provision: “Employee shall not be paid by compensation for unused leave of absence that is not taken up to the four weeks except situation according to article 31 paragraph 5”

4) Sick leave and annual leave

Article 34 of LCG regulates the origination of the right to request a leave of absence.       According to paragraph 1 of this article the period for calculating origination of the right to request a leave of absence shall include the time actually worked by a worker, as well as idle time through the employer’s fault.

The CJEU has decided that a workers annual leave entitlement continues also during periods of sick leave. The Court stated in Stringer case[footnoteRef:8], that a workers’ entitlement to have worked during the leave year in question is not necessary to obtain a right for a leave.  [8:  C-520/06 - Stringer and Others; http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=et&jge=&td=%3BALL&jur=C%2CT%2CF&page=1&dates=&pcs=Oor&lg=&parties=stringer&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=702709] 


Article 34 of LCG is not in accordance with the CJEU case law as the annual leave entitlement seems not to continue during periods of sick leave.

Our suggestion is to add to article 34 of LCG the right to request a leave of absence shall also include the time of sick leave (temporary disability period).

5) Normal hours of work for night worker

Article 8 (a) of directive 2003/88/EC states that normal hours of work for night workers do not exceed an average of eight hours in any 24-hour period. 

LCG is not in accordance with the directive 2003/88/EC because it does not have a provision upon which the normal hours of work for night workers may not exceed an average of eight hours in any 24-hour period.

LCG does only present restriction according to article 8 (b) of directive 2003/88/EC concerning to maximum working time for night workers working in hard, harmful or hazardous working conditions, which shall not exceed 8 hours in any 24-hours period (without possibility to use reference period). Such provision is in line with the directive.

Our suggestion is to add that normal hours of work for night workers do not exceed an average of eight hours in any 24-hour period in article 28 of LCG. Our suggestion is also to consider adding reference period allowed by the directive (article 16(c)) which gives further flexibility while using night work. 

6) Hard, harmful or hazardous working conditions

Definition of terms “hard, harmful or hazardous working conditions”  in connection to restrictions concerning to maximum working time for night workers working in that  kind of working conditions (article 28 of LCG) is missing. 

For example in Slovak republic an employer shall, after agreement with employees’ representatives and in line with other legal regulations concerning to the provisions of safety and protection of health at work, define what kind of work can be considered as work with hard, harmful or hazardous working conditions.

Our suggestion is to add into the LCG article 28 special provision which will regulate the way how to define work with “hard, harmful or hazardous working conditions”. One of the possibilities how to do this is at the level of an enterprise and through an agreement between employers and employee representatives.

7) Health assessment

Article 9 (1) (a) of directive 2003/88/EC states that night workers are entitled to a free health assessment before their assignment and thereafter at regular intervals.

Article 28 (5) of LCG states that employer shall be obliged to provide preliminary and periodic free medical examinations to a night worker, in compliance with the principle of medical confidentiality.

In case of health assessment of night worker during performance of work, the law should stipulate minimum intervals of assessment. Using just term “regularly” is not sufficient. 

For example in Slovak republic there is a specific provision of Labour Code containing an obligation of an employer to provide medical examinations to a night worker at least once a year. 

LCG should also clearly define who is responsible for costs concerning to medical examinations.  Such expenses shall be borne by the employer. 

Our suggestion is to add into article 28 (5) of LCG maximum time limits for periodical medical examinations to an employee. We suggest to consider one year period. We also suggest to add into above mentioned paragraph clearly an obligation of an employer to born expenses for medical examinations. 

8) Information about night worker

Article 11 of directive 2003/88/EC states that an employer who regularly uses night  workers brings this information to the attention of the competent authorities if they so request. 

According to article 24 (12) of LCG the employer is obliged to record working time. But there is no specific obligation to record night work and there is no clear obligation for the employer to give this information to competent authorities in LCG. 

If this obligation to notify, does not come from other laws or regulations that cover enforcement, we suggest supplementing the LCG so, that employer who regularly uses night workers has to brings this information to the attention of the competent authorities if they so request.

9) Monotonous work, adaptation of work, etc.

According to article 13 of the directive 2003/88/EC Member States shall take measures necessary to ensure that an employer who intends to organize work according to a certain pattern takes account of the general principle of adapting work to the worker, with a view, in particular, to alleviating monotonous work and work at a predetermined work rate, depending on the type of activity, and of safety and health requirements, especially as regards breaks during working time. 

According to article 6 (1) letter (i) of Organic Law of Georgia on Occupational Health and Safety (hereinafter only “Law on OSH”) employer at every stage of the work in order to reduce and eliminate the risk to the occupational safety have to ensure that the work is adapted to the employee, especially from the perspective of the arrangement of the work area, work equipment, and selection of work and enterprise methods, with the aim of easing the monotonous work and reducing the impact of the work on the health of the employee.

However, Law on OSH does not provide an obligation for the employer concerning to working time and breaks, as it is mentioned in the directive 2003/88/EC.

There is no clear obligation for the employer to take necessary measures to adapt work to the worker to protect his health and safety in LCG in connection to obligation for the employer to give breaks to alleviate monotonous work or work at a predetermined workrate. 

If the obligation to give breaks, does not come from other health and safety laws or regulations, we suggest supplementing the LCG or health and safety regulations with the before mentioned obligation.

10) Uninterrupted rest

According to article 24 (7) of LCG in addition to the 12-hour daily rest period, the employer shall provide the worker with an uninterrupted resting time of at least 24 hours per week.

Article 5 (1) of directive 2003/88/EC states that Member States shall take the measures necessary to ensure that, per each seven-day period, every worker is entitled to a minimum uninterrupted rest period of 24 hours plus the 11 hours' daily rest. The idea of the directive is that the calculation period is not a week starting for example from Monday to Sunday but each seven-day period. 

LCG is not in accordance with the directive 2003/88/EC because the uninterrupted rest period of 24 hours plus the 11 hours' daily rest is calculated per week not per each seven day period. 

We suggest to change the wording of article 24 (7) as follows: `7. In addition to the 12-hour daily rest period provided for in paragraph 4 of this article, the employer shall provide the worker with an uninterrupted resting time of at least 24 hours per each seven day period.`

11) Derogation from working time

Article 24 (11) of LCG allows to derogate from the rules of working time stated in paragraphs two and free. These paragraphs regulate standard working hours and maximum working hours per week. Derogations can be made by the Government of Georgia after consultation with social partners. However, the specifics of the derogations are not included in the law. 

We underline that derogations from maximum limits of working hours per week are possible only in case that general principles of protection of safety and health of workers are respected and only if specific conditions are fulfilled ( for example previous clear, free and revocable consent of an employee).

Therefore we cannot be sure if the derogations are in accordance with the directive 2003/88/EC. It is not possible to evaluate the conformity of LCG with the directive 2003/88/EC because the derogations provide a lot of unpredictability.

12) Derogation from weekly rest time, daily rest, breaks, maximum weekly working time, length of night work and working time reference periods

Directive 2003/88/EC allows derogations from weekly rest time, daily rest, breaks, maximum weekly working time, length of night work and working time reference periods (article 16 and chapter V).

LCG in its articles does not use derogations allowed by the directive. However, during our meetings in Georgia (3rd-9th of November 2019) we understood, that there is a desire to use derogations. If there is a wish to use derogations from the directive, we suggest to incorporate these into the LCG (not into the different Regulations). 

Most of the European Union Member States apply different derogations allowed by the directive 2003/88/EC.

For example, Estonia has used several derogations. In Estonia, the summarised working time shall not exceed on average 48 hours per a period of seven days over a calculation period of up to four months. Therefore, Estonia has used reference period from article 16(b) of the directive. Estonia has also used derogation from articles 17 (3) and 19 of the directive and allowed to extend the reference period of four months by a collective agreement up to 12 months in the case of health care professionals, welfare workers, agricultural workers and tourism workers.

Furthermore, Estonia has used derogation from article 22 (possibility to opt-out) of the directive 2003/88/EC and allowed an employer and employee to agree that the working time does not exceed on average 52 hours per a period of seven days over a calculation period of four months. In this case, the agreement should not be unreasonably detrimental to the employee. The employee may cancel the agreement at any time, notifying thereof two weeks in advance and the labour inspector has the right to prohibit or limit overtime work. An employer shall keep separate accounts of employees working on the basis of an agreement and submit these to the labour inspector and the employees’ representative at their request.

Some 18 Member States now provide for the use of the opt-out. Of these, 6 (Bulgaria, Croatia, Cyprus, Estonia, Malta and the United Kingdom) allow the use of the opt-out irrespective of sector, whereas the other 12 (Belgium, the Czech Republic, France, Germany, Hungary, Latvia, the Netherlands, Austria, Poland, Slovakia, Slovenia and Spain) limit its use to jobs which make extensive use of on-call time, such as health services or emergency services. Croatia and Austria are new users of the opt-out. The remaining 10 Member States (Denmark, Ireland, Greece, Italy, Lithuania, Luxembourg, Portugal, Romania, Finland and Sweden) do not use the opt-out.[footnoteRef:9] [9:  REPORT FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL AND THE EUROPEAN ECONOMIC AND SOCIAL COMMITTEE. Report on the implementation by Member States of Directive 2003/88/EC concerning certain aspects of the organisation of working time  
] 


In addition, Estonia has used derogations allowed by the directive 2003/88/EC from daily rest. Usually, employee has to have at least 11 hours of consecutive rest time during 24 hours. However, Estonia has used derogation from article 17 (3) letter (c) and article 18 of the directive 2003/88/EC and allowed exceptions from daily rest time by a collective agreement in the cases specified in article 17 (3) of directive 2003/88/EC and provided that working does not harm the employee’s health and safety. In health care sector Estonia only uses article 17 (3) of directive 2003/88/EC which means that derogation can be made without collective agreement. In accordance with article 17 (2) of directive 2003/88/EC, Estonian Employment Contracts Act states that if the employer uses one of these possibilities to derogate from the daily rest time, he shall give an employee who works more than 13 hours over a period of 24 hours additional time off, immediately after the end of the working day, equal to the number of hours by which the 13 working hours were exceeded. An agreement by which work exceeding 13 hours is compensated for in money is void.

Estonia has also allowed to proportion the daily rest time. The daily rest time may be portioned by employment contract or collective agreement in the cases specified in articles 17 (3) and (4) of directive 2003/88/EC, and provided the duration of one portion of the rest time is at least six consecutive hours and working does not harm the employee’s health and safety.

Slovakia also applies some of derogations according to the directive 2003/88/EC:
For example working time shall not apply to labour-law relations of employees of churches and religious communities who perform clerical activity. 

Another example is derogation from obligation to give a break during working day. In Slovakia such derogation is allowed when it is not objectively possible to interrupt the performance due to the nature of work. But also in this situation employee has right to adequate time for rest and eating.
 
In case of daily rest period, according to Slovak Labour Code such rest period may be reduced to eight hours for an employee older than 18 years of age in continuous operations and with work batches when performing urgent agricultural work, in the provision of a universal postal service, when performing urgent repair work concerning the averting of a threat endangering the lives or health of employees and in case of extraordinary events.

In case of weekly rest period Slovak Labour Code allows derogations in case character of work and operation conditions do not allow to schedule working time with rest period for every week. In such situation the employer may shorten weekly rest period below the minimum limit. Due to character of work and operation conditions employer may provide an employee with shortened rest period and only once in two weeks. In all these situation employer is obliged later to provide the employee with alternative continuous rest.

13) Working time of minors
Articles 24 (8) and (9) of LGC regulates working time of minors. The working of minors is regulated in the directive 94/33/EC (protection of young people at work). Our current assessment does not cover this directive therefore we are not in the position to assess the compliance of LCG to the directive 94/33/EC.

14) Breaks for breastfeeding women

Article 24 (6) of LGC regulates breaks for breastfeeding women. These breaks are regulated in the directive 92/85/EEC. Our current assessment does not cover this directive therefore we are not in the position to assess the compliance of LCG to the directive 92/85/EEC.


COUNCIL DIRECTIVE 91/533/EEC on an employer's obligation to inform employees of the conditions applicable to the contract or employment relationship

Directive 91/533/EEC deals with the general requirement that every employee must be provided with a document containing information on the essential elements of his contract or employment relationship.  Directive 91/533/EEC shall be repealed with effect from 1 August 2022 by Directive (EU) 2019/1152 of the European Parliament and of the Council of 20 June 2019 on transparent and predictable working conditions in the European Union.[footnoteRef:10] [10:  Unofficial correlation table (directive 91/533/EEC and directive 2019/1152) is in Annex.
] 


1) Scope of information 

Article 2 of directive regulate obligation of employer to provide information. The information shall cover at least

	Directive
	LCG

	(a) the identities of the parties;
	Article 14 (1) letter a)

	
(b) the place of work; where there is no fixed or main place of work, the principle that the employee is employed at various places and the registered place of business or, where appropriate, the domicile of the employer;
	Article 14 (1) letter c)

	(c) (i) the title, grade, nature or category of the work for which the employee is employed; or
(ii) a brief specification or description of the work;
	Article 14 (1) letter d)

	(d) the date of commencement of the contract or employment relationship;
	Article 14 (1) letter b)

	(e) in the case of a temporary contract or employment relationship, the expected duration thereof;
	article 12

	(f) the amount of paid leave to which the employee is entitled or, where this cannot be indicated when the information is given, the procedures for allocating and determining such leave;
	Article 14 (1) letter g)

	(g) the length of the periods of notice to be observed by the employer and the employee should their contract or employment relationship be terminated or, where this cannot be indicated when the information is given, the method for determining such periods of notice;
	Article 14 (1) letter h) (procedure for
 termination)

	(h) the initial basic amount, the other component elements and the frequency of payment of the remuneration to which the employee is entitled;
	Article 14 (1) letter e)

	(i) the length of the employee's normal working day or week;
	Article 14 (1) letter b)

	(j) where appropriate;
(i) the collective agreements governing the employee's conditions of work;
or
(ii) in the case of collective agreements concluded outside the business by special joint bodies or institutions, the name of the competent body or joint institution within which the agreements were concluded.
	Article 14 (1) letter i)



Under article 2 (3) of directive:   The information referred to in paragraph 2 (f), (g), (h) and (i) may, where appropriate, be given in the form of a reference to the laws, regulations and administrative or statutory provisions or collective agreements governing those particular points.

According to article 14 (1) letter (h) of LCG one of the essential terms of the employment contract is the procedure for termination of employment by the employer and the worker. 

Article 2 (2) letter (g) of directive 91/533/EEC obliges employer to notify employees of the length of the periods of notice to be observed by the employer and the employee should their contract or employment relationship be terminated or, where this cannot be indicated when the information is given, and the method for determining such periods of notice.

LCG does not explicitly mention the periods of notice to be observed in case of termination. 

We suggest that article 14 (1) letter (h) of LCG should refer that the procedures for termination of employment also cover the periods of notice.

2) Reference to collective agreement

Article 2 (2) letter (g) of directive 91/533/EEC obliges employer to notify employees of the collective agreements governing the employee's conditions of work.

According to article 14 (1) letter (i) of LCG one of the essential terms of the employment contract is the provisions of collective agreements, if they otherwise regulate the conditions of employment of the workers. It means that LCG sets forth the obligation to notify the employee of the collective agreement only in case the collective agreement regulates working conditions differently than the law or labour contract. 

LCG does not oblige the employer to refer to collective agreement at all cases when a collective agreement regulates the employee's conditions of work.

We suggest to delete the word `otherwise` from the article 14 paragraph 1 (i) of LCG.

3) Means of information, time to provide information

Article 3 deals with means of information. The information referred to in Article 2 (2) may be given to the employee, not later than two months after the commencement of employment, in the form of:
(a) a written contract of employment; and/or
(b) a letter of engagement; and/or
(c) one or more other written documents, where one of these documents contains at least all the information referred to in Article 2 (2) (a), (b), (c), (d), (h) and (i).

Article 14 of LGC deals with it mainly in contract of labour.

According to article 3 (1) of the directive 91/533/EEC the information concerning essential aspects of the employment contract or employment relationship may be given to the employee, not later than two months after the commencement of employment. This information may be in the form of a written contract of employment, a letter of engagement and/or one or more other written documents (article 3 paragraph 1). When none of the documents referred, is handed over to the employee, the employer shall be obliged to give the employee a written declaration signed by the employer (article 3 paragraph 2). 

The essential aspects of the employment in LCG are provided by the employment contract (article 14 (1). However, LCG does not regulate the time when the employee should be in possession of an employment contract or it is not clear when written contract of employment is signed or produce (before commencement of work or after)

We suggest adding to LCG, the time when the employee should have the copy of the employment contract. 

4) Business trip – conditions of employment

According to article 21(2) of LCG sending an employee on a business trip by an employer shall not be deemed as a change of essential conditions of a labour agreement unless the period of a business trip exceeds 45 calendar days annually. From this article it is evident that one business trip may also be longer that 30 days. 

Under article 4 of the directive 91/533/EEC employer has to give specific information to the employee if the duration of the employment outside the country whose law and/or practice governs the contract of employment relationship lasts more than a month.   
Before the departure an employee must have in his possession at least the following additional information (article 4 paragraph 1):
(a) the duration of the employment abroad ;
(b) the currency to be used for the payment of remuneration;
(c) where appropriate, the benefits in cash or kind attendant on the employment abroad;
(d) where appropriate, the conditions governing the employee's repatriation.

In this case Georgian legislation is a little bit confusing because e.g. in Slovakia/Czech republic business trip is not connected with change of labour contract. Labour law states that business trip is only temporary. Under the decision of Supreme court (Czechoslovakia) if business trip is too long, it is de facto the change of place of work. 

In case of article 21 (1) of LCG it is temporary change of worker's place of work (which under article 14 of LCG means change of labour contract) but under article 21 (2) of LCG it is not deemed as a change of essential conditions of labour unless period of business trip exceed 45 calendary days. 

In case of Slovakia business trip does not mean the change of employment contract but employer is obliged: 
a) to obtain prior consent of employee (but there are some exceptions) and 
b) to prepare travel order to determine condition of business travel (start, end, duration, etc.).

We suggest legislator to consider change of article 21 (1) and 21 (2) of LCG because change (even temporary) of the place of work obliged employer to change contract or to provide some sort of information.

5) Change of essential conditions of labour contract

According to article 20 (2) of LCG essential conditions of a labour contract may only be changed by the agreement of the parties. 

The directive 91/533/EEC regulates the modification of aspects of the contract or employment relationship. Article 5 (1) of the directive foresees that any change in the details of the essential aspects of the contract or employment relationship must be the subject of a written document to be given by the employer to the employee at the earliest opportunity and not later than one month after the date of entry into effect of the change in question.

LCG is not in accordance with article 5 (1) of the directive 91/533/EEC as it does not oblige the employer to make the changes into employment contract in a written form and give it to the employee at the earliest opportunity and not later than one month after the date of entry into effect of the change in question.

We suggest supplementing article 20 (2) of LCG so that the changes to the labour contract have to be in writing and given to the employee not later than one month after the date of entry into effect of the change. 


COUNCIL DIRECTIVE  98/59/EC on the approximation of the laws of the Member States relating to collective redundancies

The directive 98/59/EC sets a minimum standard for information and consultation with workers in the event that a significant number of workers are affected by proposed redundancies. More specifically the aim of the directive 98/59/EC is, that it 
(i) requires employers to inform and consult relevant employees/employees representatives in the case of collective redundancies;
(ii) specifies the points which these consultations must cover and the information which the employer is required to provide;
(iii) lays down procedural rules for collective redundancies. 

In relation to collective redundancies LCG adjusted in accordance with the directive key institutes such as
· definition of term „collective redundancies“ in terms of number of employees and period during which the redundancies take place;
· obligation of an employer to consult with employee´s organizations collective redundancies;
· obligation of an employer to notify employee´s organizations of relevant  information according to the Directive;
· obligation of an employer to notify relevant public authority about collective redundancies.

Apart of above mentioned we draw attention to some problematic provisions of LCG in connection to the Directive and we make some proposals for better implementation of the directive.

1) Consultation in case of absence of representatives of employees

In Estonia before an employer realizes collective redundancies he shall consult the employee representative or trade union representative or, in their absence, all employees of the company. This is because in Estonia they have a lot of micro- and small enterprises and they do not have a high percentage of trade union members and worker representatives.

The situation in Slovakia is similar to situation in Estonia and according to the Labour Code in case of absence of employee representative in the enterprise an employer is obliged to inform directly employees affected by redundancy. 

If the situation in Georgia is comparable with the situation in Estonia and Slovakia, consultation with the employees when the employee representative or trade union representative is absent could be considered. 
2) Role of public authority

In case of collective redundancies the role of public authority should not be underestimated. According to the article 4 (2) of the directive 98/59/EC the competent authority shall seek solutions to the problems raised by the redundancies. Such provision in LCG is missing.

Based on Estonian experience it is wise to involve a public authority whose main functions are to provide labour market services, training opportunities and who has the information about job offers. In case of Estonia, this public authority is Estonian Unemployment Insurance Fund. If need to be the Fund involves other relevant public authorities such as Labour Inspectorate who can advise workers about their labour rights and local government who may have relevant knowledge of local work opportunities. 

In Slovakia the law clearly defines obligation, that the period as stipulated in article 4 paragraph (1) of the directive 98/59/EC shall be used by the relevant public authority (Labour Office) to seek solutions to the problems raised by the projected collective redundancies.

Our suggestion is to add into LCG article 49 special provision, according to which the period provided for in paragraph (3) of that article shall be used by the Ministry to seek solutions to the problems raised by the projected collective redundancies.

3) Comments of employees’ representatives

We would like to draw attention to the article 3 (2) of the directive 98/59/EC that states that the employees’ representatives may send any comments they may have to the competent public authority (in this case to Minister). This possibility seems to be lacking in LCG. 

We suggest to add into LCG article 49 special provision allowing workers' representatives to send any comments to notificiation they obtained according to the paragraph (3), they may have to the competent public authority.

4) Exceptions - limits

According to the article 4 (4) of the directive 98/59/EC it is possible  not to apply time limits stated in the article in case of collective redundancies arising from termination of the establishment's activities where this is the result of a judicial decision. 

For example Slovakia the time limits shall not apply to an employer who was declared bankrupt by court. The reason is that the economical and legal situation of an enterprise in bankruptcy process is specific and is governed by specific procedures.

Our suggestion is, if there is no other special provision in legal regulations in Georgia concerning to this issue, to consider the possibility to add into the LCG article 49 (3) sentence which allows not to apply time limits in case an employer was declared bankrupt by court.

5) Subject making decision

According to article 2 (4) obligations laid down in paragraphs 1, 2 and 3 shall apply irrespective of whether the decision regarding collective redundancies is being taken by the employer or by an undertaking controlling the employer. Such provision in LCG is missing.

In Slovakia employer must also comply with the obligations to consult and to notify relevant subjects if the decision for collective redundancy is taken by a controlling employer. Under the legal definition a controlling employer shall always be the employer that in relation to the controlled employer, directly or indirectly (i) owns the majority of the subscribed capital of that employer (ii) controls the majority of votes attached to that employer’s issued share capital, or (iii) can appoint more than half of that employer’s members of the administrative, management or supervisory body. In addition, for the purposes of collective redundancy an organizational unit of the employer that has the status of a branch plant registered in the Commercial Register of Slovakia under applicable special regulation is deemed to be a part of the employer.

We suggest to add into the LCG article 49 special provision, which states that employer must also comply with the obligations to consult and to notify relevant subjects if the decision for collective redundancy is taken by a controlling employer. In addition to this provision we recommend to consider specific provision which will define the term “controlling employer” by specifying the nature of relationship between controlling employer and controlled employer.


COUNCIL DIRECTIVE 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16 (1) of Directive 89/391/EEC) ;

Length of maternity leave, compulsory maternity leave

In article 37 of draft LCG there is no definition of pregnant woman, but under article 37 of draft LCG a woman has right to maternity leave upon submitting medical certificate on pregnancy. 

Under directive 92/85/EEC maternity leave is at least 14 week (98 days). Under draft LCG a maternity leave is 126 days (18 week). That is in line with article 8 of directive 92/85/EEC. Article 37 (3) draft LCG also states that „An employee shall be entitled to at least 14 calendary days of maternity leave before confinement“. It has to said that article 8 (2) of directive 92/85/EEC is not about the entitlement but it is about „a compulsory maternity leave“ of at least two weeks. That is a quite different obligation. Under article 8 (1) of directive 92/85/EEC an employee has right (is entitled) to 14 weeks of maternity leave. But there is nothing about compulsion to use it. Article 8 (2) of directive 92/85/EEC is about compulsion. There has to be 2 weeks of compulsory maternity leave.

Article  37 (7) of draft LCG states that: „The mother and father of the child may not benefit from paid maternity leave and paid parental leave at the same time. This does not apply to the events where due to health deterioration child´s mother is hospitalized in medical institution“. 

It has to be said that directive 92/85/EEC is about the right of mother – employee. There is no such provision that makes the right of woman conditional or interchangeable with man. The state can decide whether father has also some rights connected with the birth of child (but see directive 2010/18/EC – right of father to parental leave). In practice there can be some exceptions: e.g. the mother does not want to care about her child and the father has to replace her.

Under article 11 of directive 92/85/EEC there are three possibilities
1. the maintenance of a payment  of employee  = employer pays a maternity leave – usually 100% of pay, (but see decision of CJEU – annex where the court consider various national legislation in this regard – directive use term “payment” and not “pay”) 
or 
2. adequate allowance = state pays an allowance 
or
3. the combination a) and b).

In case of allowance state can set conditions.

Directive 92/85/EEC: Minimum level of adequate allowance = the allowance shall be deemed adequate if it guarantees income at least equivalent to that which the worker concerned would receive in the event of a break in her activities on grounds connected with her state of health, subject to any ceiling laid down under national legislation;

Minimum: at least what employee gets in case of illness.

Directive 92/85/EEC: Member States may make entitlement to pay or the allowance conditional upon the worker concerned fulfilling the conditions of eligibility for such benefits laid down under national legislation.

Minimum conditions = state can establish conditions – e.g.  the period of employment, period of insurance, etc.

Directive 92/85/EEC: These conditions may under no circumstances provide for periods of previous employment in excess of 12 months immediately prior to the presumed date of confinement.

Under article 39 of draft LCG maternity leave is paid from state budget (allowance) as 80% of worker´s average wage. The average monthly renumeration shall be calculated based on three months data of labour relations, before relevant leave is being used. Employers and workers may agree on extra pays.

It seems to be in line with EU regulation, respectively comparable to what EU member states provide under their national regulations.
Protection against dismissal

Under article 10 of directive 92/85/EEC there is: 
1) protection against dismissal of workers under article 2 of directive, 
2) exceptions: exceptional cases not connected with their condition, 
3) an employer must cite duly substantiated grounds in writing.

Draft LCG deals with this question in article 47 (3) (inadmissibility of termination of labour contract). Under article 47 (3) letter c), there is the protection of pregnant women during the pregnancy, except for the grounds under paragraph 1 letters b) to e), g), h), l), j). Grounds which pose exceptions seems to be in line with article 10 of directive 92/85/EC. Nevertheless it seems that under article 48 of draft LCG an employee has to ask for a written substantiation of grounds for termination of his contract (see paragraph 4 a 5). In opposite under article 10 of directive 92/85/EEC the provision of substantive grounds is the automatic obligation of employer (thus without the request of employee).

Article 7 of directive 92/85/EEC specify limits and necessary measures in case of night work of pregnant woman. Under article 27 (3) of draft LCG it is not possible to employ pregnant women, nursing mothers during the night without their consent. Article 27 of LCG does not properly reflect the purpose of article 7 of directive 92/85/EEC. The purpose of article 7: the obligation of employer to protect woman in case of night work – measures, transfer to day work, leave, etc. Nevertheless, there is article 20 of draft LCG with its paragraph 6 and 7 which deals with transfer of woman to another job. But as it seems the wage of women in case where the transfer is not possible is based on “the agreement between the employee and employer”, which is not in line with article 11 of directive 92/85/EEC. 

In article 20 (6) of draft LCG there is some regulation on transfer to another position but: a) it deals with all employees in general, 2) it is based on medical examination, 3) it is right of employee to request employer, 4) renumeration has to be reasonable, 5) if transfer is not possible, a labour contract can be terminated.

Ante-natal examination

Article 28 of LCG indirectly deals with time off for ante-natal examination (article 9 of directive 92/85/EEC).

Other parts of directive

LCG does not deals with: 
· the category of “worker who has recently given birth” (article 2 letter b) of directive 92/85/EEC), 
· “worker who is breastfeeding”  (article 2 letter c) of directive 92/85/EEC) – except in case of “work break for feed a child” (article 24 of draft LCG), 
· an assessment and information (article 4 of directive 92/85/EEC), 
· an action further to the results of assessment (article 5 of directive 92/85/EEC), 
· cases in which exposure is prohibited (article 6 of directive) and their consequences – e.g. article 11 of directive.



Unofficial correlation table - directive 91/533/EEC and directive 2019/1152
	 
	Unofficial correlation table
	 

	 
	 
	 

	Directive 91/533/EEC
	Directive 2019/1152/EU
	Comments

	–          
	Article 1(1)
	 

	Article 1(1)
	Article 1(2)
	 

	Article 1(2) and point (a)
	Article 1(3)
	 

	Article 1(2) point (b)
	–
	 

	–
	Article(1)(4)–(8)
	 

	 
	 
	 

	–
	Article 2
	 

	 
	 
	 

	–
	Article 3
	 

	 
	 
	 

	Article 2(1)
	Article 4(1)
	 

	Article 2(2)
	Article 4(2)
	 

	Article 2(2) point (a) 
	Article 4(2) point (a)
	 

	Article 2(2) point (b) 
	Article 4(2) point (b)
	 

	Article 2(2) point (c) 
	Article 4(2) point (c)
	 

	Article 2(2) point (d) 
	Article 4(2) point (d)
	 

	Article 2(2) point (e) 
	Article 4(2) point (e)
	 

	–
	Article 4(2) point (f)
	 

	–
	Article 4(2) point (g)
	 

	–
	Article 4(2) point (h)
	 

	Article 2(2) point (f) 
	Article 4(2) point (i)
	 

	Article 2(2) point (g) 
	Article 4(2) point (j)
	 

	Article 2(2) point (h) 
	Article 4(2) point (k)
	 

	Article 2(2) point (i) 
	Article 4(2) point (l)
	 

	–
	Article 4(2) point (m)
	 

	–
	Article 4(2) point (m) (i)
	 

	–
	Article 4(2) point (m) (ii)
	 

	–
	Article 4(2) point (m) (iii)
	 

	Article 2(2) point (j) (i) 
	Article 4(2) point (n)
	 

	Article 2(2) point (j) (ii) 
	 
	 

	–
	Article 4(2) point (o)
	 

	Article 2(3)
	Article 4(3)
	 

	 
	 
	 

	Article 3(1)
	Article 5(1)
	 

	Article 3(2)
	–
	 

	Article 3(3)
	–
	(recital 23)

	 
	 
	 

	–
	Article 5(2)
	 

	–
	Article 5(3)
	 

	 
	 
	 

	Article 4(1)
	Article 7(1)
	 

	Article 4(1) point (a)
	Article 7(1) point (a)
	 

	Article 4(1) point (b)
	Article 7(1) point (b)
	 

	Article 4(1) point (c)
	Article 7(1) point (c)
	 

	Article 4(1) point (d)
	Article 7(1) point (d)
	 

	–
	Article 7(2) points (a)-(c)
	 

	Article 4(2)
	Article 7(3)
	 

	Article 4(3)
	Article 7(4)
	 

	 
	 
	 

	Article 5(1)
	Article 6(1)
	 

	Article 5(2)
	Article 6(2)
	 

	 
	 
	 

	–
	Articles 8-14
	 

	 
	 
	 

	–
	Article 15
	 

	 
	 
	 

	–
	Articles 17-19
	 

	 
	 
	 

	Article 6
	–
	 

	 
	 
	 

	–
	Article 20(1)
	 

	Article 7
	Article 20(2)
	 

	–
	Article 20(3)
	 

	 
	 
	 

	Article 8(1)
	Article 16
	 

	Article 8(2)
	Article 15(2)
	partly

	Article 8(2) second subpara
	–
	 

	 
	 
	 

	Article 9(1) - up to "1993"
	Article 21(1)
	 

	Article 9(2)
	Article 22
	 

	Article 9(3)
	Article 21(2)
	 

	Article 9(4)
	Article 21(3)
	 

	–
	Article 21(4)
	 

	Article 9(1) - from "or shall"
	Article 21(5)
	 

	 
	 
	 

	–
	Articles 23-25
	 

	 
	 
	 

	Article 10
	Article 26
	 




COUNCIL DIRECTIVE 2001/23/EC on the approximation of the laws of the Member States relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses (hereinafter: Directive 2001/23/EC) 

Draft Labour Code of Georgia is namely in compliance with both Directives 2001/23/EC transfer of undertaking. Certain proposals have been made for further improvements and timely implementation of the ECJ interpretation of the Directives. 
Wider definition of the ‘transfer’ of undertaking, business or part of an undertaking or business needed by ECJ case law. Proposal for implementing ‘any’ transfer instead of simple transfer in Labour Code of Georgia.
Directive 2002/14/EC[footnoteRef:11] establishing a general framework for informing and consulting employees in the European Community may be taken in consideration in transposing the Directive 2001/23/EC. Namely, Art 6/4, when the undertaking, business or part of an undertaking or business does not preserves its autonomy, the continuum of workers representation will be preserved during the period necessary for the reconstitution or reappointment of the representation of employees in accordance with national law or practice.  [11:  Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general framework for informing and consulting employees in the European Community - Joint declaration of the European Parliament, the Council and the Commission on employee presentation.] 


Annex – recent CJEU case law related to the relevant EU Directives

Council Directive 2003/88 EC concerning certain aspects of  the organisation of working time– recent CJEU case law

In area of working time there are several new cases before CJEU which has impact on national legislations and their interpretation.

Decided cases

C-55/18 CCOO v Deutsche Bank – registration of working time
It results from this case that it is necessary for states (in this case – Spain) to regulate (to have regulation of) system of registration of working time to make implementation of directive effective. After the decision of CJ EU Spain changed national regulation.
Decision:
Articles 3, 5 and 6 of Directive 2003/88/EC … , read in the light of Article 31(2) of the Charter of Fundamental Rights of the European Union, and Article 4(1), Article 11(3) and Article 16(3) of Council Directive 89/391/EEC …, must be interpreted as precluding a law of a Member State that, according to the interpretation given to it in national case-law, does not require employers to set up a system enabling the duration of time worked each day by each worker to be measured.

C-254/18 SCSI – 48 hours weekly working time – reference period

Article 6(b), Article 16(b) and the first paragraph of Article 19 of Directive 2003/88/EC …. must be interpreted as not precluding national legislation which lays down, for the purpose of calculating the average weekly working time, reference periods which start and end on fixed calendar dates, provided that that legislation contains mechanisms which make it possible to ensure that the maximum average weekly working time of 48 hours is respected during each six-month period straddling two consecutive fixed reference periods.

There are lot of cases before CJ EU which deals with unused paid holiday. Older cased: C-277/08 (Pereda), C-214/10 (Schulte), C-350/06 a C-520/06 (Schultz-Hoff, Stringer), C-342/01 (Merino – Gómez), C-124/05 (Federatie Nederlandse Vakbeweging proti Staat der Nederlanden).

C-619/16 Kreuziger – unused paid holiday leave

Article 7 of Directive 2003/88/EC …  must be interpreted as precluding national legislation such as that at issue in the main proceedings, in so far as it entails that, in the event that the worker did not ask to exercise his right to paid annual leave prior to the termination of the employment relationship, that worker loses — automatically and without prior verification of whether the employer had in fact enabled him, in particular through the provision of sufficient information, to exercise his right to leave prior to the termination of that relationship — the days of paid annual leave to which he was entitled under EU law on the date of the termination of that relationship, and, accordingly, his right to an allowance in lieu of paid annual leave not taken.

C-684/16 Max-Planck-Gesellschaft – unused paid holiday leave

1.Article 7 of Directive 2003/88/EC … and of Article 31(2) of the Charter of Fundamental Rights of the European Union must be interpreted as precluding national legislation such as that at issue in the main proceedings, under which, in the event that the worker did not ask to exercise his right to paid annual leave during the reference period concerned, that worker loses, at the end of that period — automatically and without prior verification of whether the employer had in fact enabled him to exercise that right, in particular through the provision of sufficient information — the days of paid annual leave acquired under those provisions in respect of that period, and, accordingly, his right to an allowance in lieu of paid annual leave not taken in the event that the employment relationship is terminated. It is, in that regard, for the referring court to determine, taking into consideration the whole body of domestic law and applying the interpretative methods recognised by it, whether it can arrive at an interpretation of that right capable of ensuring the full effectiveness of EU law.

2.In the event that it is impossible to interpret national legislation such as that at issue in the main proceedings in a manner consistent with Article 7 of Directive 2003/88 and Article 31(2) of the Charter of Fundamental Rights, it follows from the latter provision that a national court hearing a dispute between a worker and his former employer who is a private individual must disapply the national legislation and ensure that, should the employer not be able to show that it has exercised all due diligence in enabling the worker actually to take the paid annual leave to which he is entitled under EU law, the worker cannot be deprived of his acquired rights to that paid annual leave or, correspondingly, and in the event of the termination of the employment relationship, to the allowance in lieu of leave not taken which must be paid, in that case, directly by the employer concerned.

Joined Cases C-609/17 and C-610/17 – carrying over leave over 4 weeks, 	
Case:
Ms Luoma was granted 6 days of paid annual leave for the period from Monday 7 September to Sunday 13 September 2015. On 10 August 2015 she informed her employer that she had to undergo a surgical operation on 2 September 2015 and requested that her abovementioned annual leave be carried over to a later date. Following that operation, Ms Luoma was on sick leave until 23 September 2015. Of the 42 working days’ annual leave to which she was entitled, the person concerned had also previously taken 22 days of leave, that is to say, 3 weeks and 4 working days. Fimlab Laboratoriot carried over the first 2 days of leave still owing under the Law on annual leave, but not the remaining 4 days of leave resulting from the health sector collective agreement, relying, in that regard, on Paragraph 16(1) and (7) of that collective agreement and on the first subparagraph of Paragraph 25 of the Law on annual leave, as amended by Law (276/2013).

TSN, in its capacity as a workers’ representative organisation which had signed the health sector collective agreement, brought an action before the työtuomioistuin (Labour Court, Finland), seeking a declaration that Ms Luoma was entitled, having regard to her incapacity for work in connection with the abovementioned surgical operation, to carry over to a later date the entirety of the leave that she had been granted for the period between 9 September and 13 September 2015. In support of that action, TSN argued that the first subparagraph of Paragraph 25 of the Law on annual leave, as amended by Law (276/2013), made applicable in this case through the health sector collective agreement, is contrary to Article 7(1) of Directive 2003/88 and Article 31(2) of the Charter, in so far as it provides for the carrying over of leave on the grounds of, inter alia, illness, only in respect of the leave guaranteed by that law and not that resulting from collective agreements.

The referring court asks whether Article 7(1) of Directive 2003/88 is to be interpreted as precluding national rules or collective agreements which provide for the granting of days of paid annual leave which exceed the minimum period of 4 weeks laid down in that provision, and yet exclude the carrying over of those days of leave on the grounds of illness.

CJ EU:
(point 35): In such a situation, the rights to paid annual leave thus granted beyond the minimum required by Article 7(1) of Directive 2003/88 are governed not by that directive, but by national law, outside the regime established by that directive, it being nonetheless borne in mind that such provisions of national law which are more favourable to workers cannot be used to compensate for a possible infringement of the minimum protection guaranteed by that provision of EU law, such as that resulting from, inter alia, a reduction in the remuneration due by virtue of the minimum paid annual leave thus guaranteed by that provision …

Decision:
1. Article 7(1) of Directive 2003/88/EC … must be interpreted as not precluding national rules or collective agreements which provide for the granting of days of paid annual leave which exceed the minimum period of 4 weeks laid down in that provision, and yet exclude the carrying over of those days of leave on the grounds of illness.	

2. Article 31(2) of the Charter of Fundamental Rights of the European Union, read in conjunction with Article 51(1) thereof, must be interpreted as meaning that it is not intended to apply where such national rules or collective agreements exist.

Case C-385/17 – Hein: paid annual leave, lower remuneration for annual leave 
Decision:
1.Article 7(1) of Directive 2003/88/EC … and Article 31(2) of the Charter of Fundamental Rights of the European Union must be interpreted as precluding national legislation, such as that at issue in the main proceedings, which, for the purpose of calculating remuneration for annual leave, allows collective agreements to provide for account to be taken of reductions in earnings resulting from the fact that during the reference period there were days when no work was actually performed owing to short-time working, with the consequence that the worker receives, for the duration of the minimum period of annual leave to which he is entitled under Article 7(1) of the directive, remuneration for annual leave that is lower than the normal remuneration which he receives during periods of work. 
It is for the referring court to interpret the national legislation, so far as possible, in the light of the wording and the purpose of Directive 2003/88, in such a way that the remuneration for annual leave paid to workers in respect of the minimum annual leave provided for in Article 7(1) is not less than the average of the normal remuneration received by those workers during periods of actual work.

…

Joined Cases C-569/16 and C-570/16 – transfer of an allowance in lieu of annual leave to the employee’s legal heirs in case of death of worker
Decision:
1. Article 7 of Directive 2003/88/EC … and of Article 31(2) of the Charter of Fundamental Rights of the European Union, must be interpreted as precluding national legislation such as that at issue in the main proceedings, under which, where the employment relationship is terminated by the death of the worker, the right to paid annual leave acquired under those provisions and not taken by the worker before his death lapses without being able to give rise to a right to an allowance in lieu of that leave which is transferable to the employee’s legal heirs by inheritance.

2.Where it is impossible to interpret a national rule such as that at issue in the main proceedings in a manner consistent with Article 7 of Directive 2003/88 and Article 31(2) of the Charter of Fundamental Rights, the national court, before which a dispute between the legal heir of a deceased worker and the former employer of that worker has been brought, must disapply that national legislation and ensure that the legal heir receives payment from the employer of an allowance in lieu of paid annual leave acquired under those provisions and not taken by the worker before his death. That obligation on the national court is dictated by Article 7 of Directive 2003/88 and Article 31(2) of the Charter of Fundamental Rights where the dispute is between the legal heir and an employer which has the status of a public authority, and under the second of those provisions where the dispute is between the legal heir and an employer who is a private individual.

Case C-306/16 – the provision of the minimum uninterrupted weekly rest period of 24 hours

CJ EU decided that the provision of the minimum uninterrupted weekly rest period of 24 hours can be provided in any day within each seven-day period. It not necessary to apply rule: 6 days of work and 24 hours of rest.

Decision:
Article 5 of Council Directive 93/104/EC …  as amended by Directive 2000/34/EC … and the first paragraph of Article 5 of Directive 2003/88/EC …  must be interpreted as not requiring the minimum uninterrupted weekly rest period of 24 hours to which a worker is entitled to be provided no later than the day following a period of six consecutive working days, but requires that rest period to be provided within each seven-day period.

Case C-214/16

Decision:
1. Article 7 of Directive 2003/88/EC …, and the right to an effective remedy set out in Article 47 of the Charter of Fundamental Rights of the European Union, must be interpreted as meaning that, in the case of a dispute between a worker and his employer as to whether the worker is entitled to paid annual leave under the first of those articles, they preclude the worker having to take his leave first before establishing whether he has the right to be paid in respect of that leave.
	
2. Article 7 of Directive 2003/88 must be interpreted as precluding national provisions or practices that prevent a worker from carrying over and, where appropriate, accumulating, until termination of his employment relationship, paid annual leave rights not exercised in respect of several consecutive reference periods because his employer refused to remunerate that leave.

Case C-175/16: application of article 17(1) of directive (derogations)

Article 17 (1) of directive 2003/88/EC states: “1. With due regard for the general principles of the protection of the safety and health of workers, Member States may derogate from Articles 3 to 6, 8 and 16 when, on account of the specific characteristics of the activity concerned, the duration of the working time is not measured and/or predetermined or can be determined by the workers themselves, and particularly in the case of:
(a) managing executives or other persons with autonomous decision-taking powers”;

Decision:
Article 17(1) of Directive 2003/88/EC …  must be interpreted as meaning that it cannot apply to paid work, such as that at issue in the main proceedings, which consists in caring for children in a family-like environment, relieving the person principally responsible for that task, where it is not established that the working time as a whole is not measured or predetermined or it may be determined by the worker himself, which is for the national court to ascertain.

Case C-518/15 – Matzak – obligation of firefighter to be available within 8 minutes - working time vs. rest period?

1. Article 17(3)(c)(iii) of Directive 2003/88/EC …  must be interpreted as meaning that the Member States may not derogate, with regard to certain categories of firefighters recruited by the public fire services, from all the obligations arising from the provisions of that directive, including Article 2 thereof, which defines, in particular, the concepts of ‘working time’ and ‘rest periods’.

2. Article 15 of Directive 2003/88 must be interpreted as not permitting Member States to maintain or adopt a less restrictive definition of the concept of ‘working time’ than that laid down in Article 2 of that directive.

3. Article 2 of Directive 2003/88 must be interpreted as not requiring Member States to determine the remuneration of periods of stand-by time such as those at issue in the main proceedings according to the prior classification of those periods as ‘working time’ or ‘rest period’.

4. Article 2 of Directive 2003/88 must be interpreted as meaning that stand-by time which a worker spends at home with the duty to respond to calls from his employer within 8 minutes, very significantly restricting the opportunities for other activities, must be regarded as ‘working time’.

Case C-147/17 – the scope of directive, the work performed by a foster parent under an employment contract with a public authority
	
Article 1(3) of Directive 2003/88/EC …, read in conjunction with Article 2(2) of Council Directive 89/391/EEC …, must be interpreted as meaning that the work performed by a foster parent under an employment contract with a public authority, which consists in taking in a child, integrating that child into his or her household and ensuring, on a continuous basis, the harmonious upbringing and education of that child, does not come within the scope of Directive 2003/88.

Pending cases:

C-588/18 FETICO: overlapping periods 
Questions referred
1. Must Article 5 of Directive 2003/88/EC … be interpreted as precluding national legislation under which the weekly rest period is permitted to overlap with paid leave of absence intended to meet needs other than rest?

2. Must Article 7 of Directive 2003/88/EC … be interpreted as precluding national legislation under which annual leave is permitted to overlap with paid leave of absence intended to meet needs other than rest, relaxation and leisure?

C-618/18: 
Questions referred
1. In the light of the case-law of the Court of Justice of the European Union concerning the liability of the Italian State for manifest infringement of Community law by courts adjudicating at last instance in the judgments [of 30 September 2003, Köbler, C-224/01, EU:C:2003:513; of 13 June 2006, Traghetti del Mediterraneo, C-173/03, EU:C:2006:391 and of 24 November 2011, Commission v Italy, C-379/10, EU:C:2011:775], must the general principles of European Union law presently in force concerning legal certainty, the protection of legitimate expectations, procedural equality, effective judicial protection, the right to an independent court or tribunal and, more generally, the right to due process laid down in Article 47 of the Charter of Fundamental Rights of the European Union, in conjunction with Article 267 of the Treaty on the Functioning of the European Union, be interpreted as meaning that those provisions and the cited case-law of the Court of Justice preclude a Member State from adopting, to benefit itself or its public authorities, as in the present case, legislation such as that introduced by Law No 18/2015, with the declared intention of implementing the cited decisions of the Court of Justice, but with the essential objective of frustrating the effects thereof and affecting domestic jurisdiction, which, in the new version of Article 2(3) and (3bis) of Law No 117 of 13 April 1988 on the civil liability of judges, introduces a notion of liability for intentional fault or serious misconduct ‘in the event of manifest infringement of this law or the law of the European Union? That national legislation gives the national magistrate a choice — and the fact that it is made in any event gives rise to civil liability and liability to disciplinary action in relation to the State in cases in which the public authority itself is a substantive party —, as in the present case, of either infringing national legislation by disapplying it and applying European Union law, as interpreted by the Court of Justice, or infringing European Union law by applying the provisions of national law precluding effective protection and incompatible with Articles 1(3) and 7 of Directive 2003/88, Clauses 2 and 4 of the framework agreement on fixed-term work implemented by Directive 1999/70 and Article 31(2) of the Charter of Fundamental Rights of the European Union, as interpreted by the case-law of the Court of Justice in the judgments [of 1 March 2012, O’Brien, C-393/10, EU:C:2012:110; and of 29 November 2017, King, C-214/16, EU:C:2017:914];

2. If Question 1 is answered in the affirmative and having regard to the position adopted by the Italian Constitutional Court [in judgment] No 269/2017 of 14 December 2017 following the judgment [of the Court of Justice of 5 December 2010, M.A.S. and M.B., C-42/17, EU:C:2017:936], in the light of Articles 31(2) and 47 of the Charter of Fundamental Rights of the European Union, Article 267 TFEU and Article 4 of the EU Treaty, can the decision which the Court of Justice has to adopt in the present case, finding that Article 2(3) and (3bis) of Law No 117 of 13 April 1988 is incompatible with EU law, in the main proceedings in which the defendant is a public authority of the State, be treated by the national court as a provision of European Union law of direct effect and application, thus allowing the national precluding provision to be disapplied?’

3. If Question 1 is answered in the affirmative, may an ordinary or ‘togato’ judge [a career judge engaged on a permanent basis and salaried] be regarded as a permanent worker indistinguishable from a ‘Giudice di Pace’ fixed-term worker for the purposes of the application of Clause 4 of the framework agreement on fixed-term work implemented by Directive 1999/70, (1) where the judicial functions performed are the same but the selection procedure for performing the functions differ between ordinary judges (based on qualifications and tests with permanent employment and substantial permanent protection from dismissal, other than in rare cases of grave breaches of duty) and Giudici di pace (based on qualifications with fixed-term employment, renewable on a discretionary basis after a favourable periodic review by the by the Consiglio superiore della magistratura (the Supreme Council of the Judiciary) and immediately revocable in the event of an unfavourable review by the Giudice onorario (honorary judge)?

C-658/18 UX
Questions referred
1.Does a giudice di pace (justice of the peace), when making a request for a preliminary ruling, meet the definition of an ordinary European court having jurisdiction to make a request for a preliminary ruling pursuant to Article 267 TFEU, even though — in breach of the guarantees of the independence and impartiality of ordinary European courts referred to by the Court of Justice in its judgments in Wilson (EU:C:2006:587, paragraphs 47 to 53), Associaçâo Sindical dos Juizes Portugueses (EU:C:2018:117, paragraphs 32 and 41 to 45), and Minister for Justice and Equality (EU:C:2018:586, paragraphs 50 to 54) — under national law, giudici di pace do not, because of their job insecurity, enjoy working conditions equivalent to those of professional judges, even though they perform the same judicial functions and are included in the national judicial system?

2.If question 1 is answered in the affirmative, is the work carried out by the applicant giudice di pace covered by the term ‘fixed-term worker’ for the purpose of Articles 1(3) and 7 of Directive 2003/88, (1) read in conjunction with Clause 2 of the framework agreement on fixed-term work implemented by Directive 1999/70/EC (2) and Article 31(2) of the Charter of Fundamental Rights of the European Union, as interpreted by the Court of Justice in its judgments in O’ Brien (EU:C:2012:110) and King (EU:C:2017:914) and, if so, may an ordinary or professional judge be regarded as a permanent worker indistinguishable from a giudice di pace working for a fixed term, for the purposes of the application of the same working conditions as referred to in Clause 4 of the framework agreement on fixed-term work implemented by Directive 1999/70/EC?

3.If questions 1 and 2 are answered in the affirmative, is Article 47 of the Charter of Fundamental Rights of the European Union, read in conjunction with Article 267 TFEU and in the light of the case-law of the Court of Justice of the European Union concerning the liability of the Italian State for manifest infringement of Community law by courts adjudicating at last instance in the judgments in Köbler (EU:C:2003:513), Traghetti del Mediterraneo (EU:C:2006:391) and Commission v Italy (EU:C:2011:775), inconsistent with Article 2(3) and (3a) of Law No 117 of 13 April 1988 on the civil liability of judges, which provides for judicial liability for intentional fault or serious misconduct ‘in the event of manifest infringement of the law or of European Union law’ and which presents national courts with the choice — which, however it is made, gives rise to civil liability and liability to disciplinary action in relation to the State in cases in which the public authority itself is a substantive party, and in particular where the adjudicator of the case is a giudice di pace working for a fixed term and without effective legal, economic and social security protection –, as in the present case, of either infringing national legislation, by disapplying it and applying EU law, as interpreted by the Court of Justice, or of infringing EU law and applying national legislation which precludes protection and is incompatible with Articles 1(3) and 7 of Directive 2003/88, Clauses 2 and 4 of the framework agreement on fixed-term work implemented by Directive 1999/70/EC, and Article 31(2) of the Charter of Fundamental Rights of the European Union?

4.In accordance with Articles 2, 4(2) and (3), 6(1) 9, 10(1) and 17(1) of the Treaty on European Union, read in conjunction with Article 47 of the Charter of Fundamental Rights of the European Union, may the conduct of the European Commission constitute a serious infringement of the law such as to provide the basis for an action concerning non-contractual liability brought against the European Union, as provided for in the second paragraph of Article 340 TFEU, where that institution refuses to initiate infringement proceedings or to bring before the Court of Justice … an action for failure to fulfil obligations based on a Member State’s infringement of EU law where, as in the present case, the following circumstances pertain:

—

by Communication DG EMPL/B2/DA-MAT/sk (2016), received by the Italian public authorities on 10 June 2016, the Commission concluded EU Pilot case 7779/15/EMPL with a finding against the Member State and gave notice of the impending initiation of infringement proceedings, having established the incompatibility with EU law of national legislation applicable to the services provided by magistrati onorari (honorary or lay judges) in so far as concerns the misuse of successive fixed-term contracts, unequal pay by comparison with that of magistrati ordinari or professionali (ordinary or professional judges), annual leave and maternity leave, albeit that such proceedings were never initiated;

—

by its communication of 21 December 2016, C(2016) 8600 final, the Commission stated that it remained within its discretion to decide whether or not and, if so, when to initiate infringement proceedings or bring a case before the Court of Justice, in whose case-law it is acknowledged that individuals are incapable of succeeding in actions against the Commission for refusal to initiate infringement proceedings?

5. Independently of the answers to the first four questions, may Articles 268 and 274 TFEU and the second paragraph of Article 340 TFEU be interpreted, in the light of Articles 2, 4(2) and (3), 6(1), 9, 10(1) and 17(1) of the Treaty on European Union, read in conjunction with Article 47 of the Charter of Fundamental Rights of the European Union, as meaning that an action concerning non-contractual liability brought against the European Union will not fall outside the jurisdiction of a national court in a case, such as the present case, in which the failure to apply within the national legal system the EU law which guarantees the principle of the independence and impartiality of courts has been determined to result partly from the Commission’s serious breach of the duties and obligations which arise from its role as guardian of the Treaties, and partly from the Commission’s discretion to decide whether or not and, if so, when to initiate infringement proceedings or bring a case before the Court of Justice, in whose case-law it is acknowledged that individuals are incapable of succeeding in actions against the Commission for refusal to initiate infringement proceedings, which thus renders ineffective the Court’s exclusive jurisdiction to decide disputes concerning the non-contractual liability of the European Union?

C-762/18 QH: paid holiday and unlawful dismissal
Questions referred
1. Must Article 7(1) of Directive 2003/88/EC … be interpreted as precluding national legislation and/or case-law, according to which a worker who has been unfairly dismissed and subsequently reinstated by a court decision, is not entitled to paid annual leave for the period from the date of dismissal until the date of his reinstatement?
2. In the event that the first question is answered in the affirmative, must Article 7(2) … be interpreted as precluding national legislation and/or case-law, according to which in the event that the employment relationship is terminated once again the worker in question is not entitled to financial compensation for unused paid annual leave for the period from the date of his previous dismissal until the date of his reinstatement

C-37/19 Iccrea Banca: unused leave because of unlawful dismissal
Question referred
Must Article 7(2) of Directive 2003/88/EC and Article 31(2) of the Charter of Fundamental Rights of the European Union, taken separately where applicable, be interpreted as precluding provisions of national legislation or national practices pursuant to which, once the employment relationship has ended, the right to payment of an allowance for paid leave accrued but not taken (and for a legal arrangement, such as ‘abolished public holidays’, which is comparable in nature and function to paid annual leave) does not apply in a context where the worker was unable to take the leave before the employment relationship ended because of an unlawful act (a dismissal established as unlawful by a national court by means of a final ruling ordering the retroactive restoration of the employment relationship) attributable to the employer, for the period between that unlawful act by the employer and the subsequent reinstatement only?

C-107/19 XR: breaks of firefighters and calculations of them to working time
Questions referred
1. Is a break period in which an employee must be available to his employer within two minutes, in case there is an emergency call out, to be considered ‘working time’ within the meaning of Article 2 of Directive 2003/88/EC … ?
2.Is the assessment to be made in relation to the question above influenced by the fact that such interruption [of the break] in the event of an emergency call out occurs only at random and unpredictably or, as the case may be, by how often such interruption occurs?
3.Can a court of first instance, ruling after its decision has been set aside by a higher court and the case referred back to it for further proceedings, fail to comply with a legal opinion pronounced by the higher court and which is binding on the court of first instance, if that opinion conflicts with EU law ?

C-211/19 UO
Questions referred
1. Must Article 1(3) of Directive 2003/88/EC … be interpreted as meaning that the scope ratione personae of that directive is determined by Article 2 of Directive 89/391/EEC on the introduction of measures to encourage improvements in the safety and health of workers at work? 
2. If so, must Article 2(2) of Directive 89/391/EEC … be interpreted as meaning that Article 2(1) and (2) of [Directive 2003/88/EC …] is not to be applied to police officers who are members of the professional staff of the Rapid Intervention Police?

C-344/19 D.J./ Radiotelevizija Slovenija - stand by duty and working time
Questions referred
1. Must Article 2 of Directive 2003/88 … be interpreted as meaning that, in circumstances such as those in the present case, stand-by duty, during which a worker performing his work at a radio and television transmission station must during the period he is not at work (when his physical presence at the workplace is not necessary) be contactable when called and, where necessary, be at his workplace within one hour, is to be considered working time?
2. Is the definition of the nature of stand-by duty in circumstances such as those of the present case affected by the fact that the worker resides in accommodation provided at the site where he performs his work (radio and television transmission station), since the geographical characteristics of the site make it impossible (or more difficult) to return home (‘down the valley’) each day?
3. Must the answer to the two preceding questions be different where the site involved is one where the opportunities for pursing leisure activities during free time are limited on account of the geographical characteristics of the place or where the worker encounters greater restrictions on the management of his free time and pursuit of his own interests (than if he lived at home)?

C-580/19 RJ – stand by duty
Questions referred
1. Is Article 2 of Directive 2003/88/EC …  to be interpreted as meaning that periods of stand-by time during which an employee is subject to the obligation to reach the city boundary of his place of employment in uniform with the operational vehicle within twenty minutes are to be regarded as working time, even though the employer has not prescribed a place for the employee to stay, but the employee is nevertheless significantly restricted in his choice of location and in the opportunities to devote himself to his personal and social interests?
2. If the first question referred is answered in the affirmative:
In a situation such as that of the first question referred, is Article 2 of Directive 2003/88/EC to be interpreted as meaning that, when defining the concept of working time, account is also to be taken of whether and to what extent a service call-out is usually to be expected during stand-by duty which is to be spent at a place not prescribed by the employer?

C-585/19 Academia Studii Economice Bucuresti – limits per contract or per worker 
Questions referred
1. Should ‘working time’, as defined in Article 2(1) of Directive 2003/88/EC, be understood as meaning ‘any period during which the worker is working, at the employer’s disposal and carrying out his activity or duties’ under a single (full-time) contract or under all (employment) contracts concluded by that worker?
2. Should the requirements imposed on Member States by Article 3 of Directive 2003/88/EC (obligation to take the measures necessary to ensure that each worker enjoys at least 11 consecutive hours’ rest per 24-hour period) and by Article 6(b) of that directive (establishing a maximum weekly working time limit of 48 hours, on average, including overtime) be interpreted as introducing limits with regard to one single contract or with regard to all the contracts concluded with the same employer or with different employers?
3. In the event that the answers to Questions 1 and 2 involve an interpretation which is such as to exclude the possibility of the Member States being able to regulate, at national level, the application per contract of Article 3 and Article 6(b) of Directive 2003/88/EC, where there are no provisions of national legislation governing the fact that the minimum daily rest and the maximum weekly working time are to relate to the worker (regardless of how many employment contracts are concluded with the same 
employer or with different employers), is a public institution of a Member State, which acts on behalf of the State, in a position to rely on the direct application of Article 3 and Article 6(b) of Directive 2003/88/EC and to penalise the employer for failure to observe the limits laid down by that directive as regards daily rest and/or the maximum weekly working time?

C-692/19 – worker under directive 2003/88/EC in case of right of person to engage sub-contractors or ‘substitutes’ to perform all or any part of the work or services required of him 

Questions referred
1. Does Directive 2003/88/EC …  preclude provisions of national law which require an individual to undertake to do or perform all of the work or services required of him, ‘personally’ in order to fall within the scope of the Directive?
2. In particular:
2.1. Does the fact that an individual has the right to engage sub-contractors or ‘substitutes’ to perform all or any part of the work or services required of him mean that he is not to be regarded as a worker for the purposes of Directive 2003/88/EC either:
2.1.1.	at all (the right to substitute being inconsistent with the status of worker); or
2.1.2.	only in respect of any period of time when exercising such right of substitution (so that he is to be regarded as a worker in relation to periods of time actually spent performing work or services)?
2.2. Is it material to a determination of worker status for the purposes of Directive 2003/88/EC that the particular claimant has not in fact availed himself of the right to sub-contract or use a substitute, where others engaged on materially the same terms have done so?
2.3. Is it material to a determination of worker status for the purposes of Directive 2003/88/EC that other entities including limited companies and limited liability partnerships are engaged on materially the same terms as the particular claimant?

3. Is it material to a determination of worker status for the purposes of Directive 2003/88/EC that the putative employer is not obliged to offer work to the individual claimant i.e. that it is offered on a ‘when needed’ basis; and/or that the individual claimant is not obliged to accept it i.e. it is ‘subject always to the Courier's absolute right not to accept any work offered’?
4. Is it material to a determination of worker status for the purposes of Directive 2003/88/EC that the individual claimant is not obliged to work exclusively for the putative employer but may concurrently perform similar services for any third party, including direct competitors of the putative employer?
5. Is it material to a determination of worker status for the purposes of Directive 2003/88/EC that the particular claimant has not in fact availed himself of the right to perform similar services for third parties, where others engaged on materially the same terms have done so?
6. For the purposes of Art. 2.1 of Directive 2003/88/EC how is a worker's working time to be calculated in circumstances where the individual claimant is not required to work fixed hours but is free to determine his own working hours within certain parameters e.g. between the hours of 7.30am and 9pm? In particular how is working time to be calculated when:
6.1. the individual is not required to work exclusively for the putative employer during those hours and/or that certain activities performed during those hours (e.g. driving) may benefit both the putative employer and a third party;
6.2. the worker is afforded a great deal of latitude as to the mode of delivery of work, such that he may tailor his time to suit his personal convenience rather than solely the interests of the putative employer.



[bookmark: _GoBack]Directive 92/85/EEC – cases before CJ EU (article 11)

CJ EU interpreted various articles of directive 92/85/EEC. In lots of cases the core of dispute was about the question what constitutes “payment” during transfer of worker to another job or during maternity leave – which elements of pay have to be provided and which not. 

C-335/15: Payment vs. full pay

Decision: Article 119 of the EC Treaty (subsequently Article 141 EC), Article 1 of Council Directive 75/117/EEC of 10 February 1975 on the approximation of the laws of the Member States relating to the application of the principle of equal pay for men and women, and Article 11(2)(b) and 11(3) of Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual directive within the meaning of Article 16(1) of Directive 89/391/EEC) must be interpreted, in a situation where the Member State concerned did not provide for the maintenance of all the elements of pay to which an ordinary magistrate was entitled before her maternity leave, as not precluding a national law, such as that at issue in the main proceedings, under which, in the case of a period of compulsory maternity leave taken prior to 1 January 2005, an ordinary magistrate is not entitled to receive an allowance in respect of costs that ordinary magistrates incur in the performance of their professional functions, provided that that worker received, during that period, an income in an amount at least equivalent to that of the benefit provided for under national social security legislation which she would have received in the event of a break in her activities on grounds connected with her state of health, this being a matter for the national court to determine.

From decision:
29 …. Article 11(2)(b) of Directive 92/85 provides that, in the case of maternity leave, the maintenance of a payment to, and/or entitlement to an adequate allowance for, workers must be ensured. Article 11(3) of Directive 92/85 provides that the allowance referred to in paragraph 2(b) is to be deemed adequate if it guarantees income at least equivalent to that which the worker concerned would receive in the event of a break in her activities on grounds connected with her state of health, subject to any ceiling laid down under national legislation.

30 The concept of ‘pay’ used in Article 11 of Directive 92/85, like the definition in Article 119 of the EC Treaty (subsequently Article 141 EC), encompasses the consideration paid directly or indirectly by the employer during the worker’s maternity leave in respect of her employment. By contrast, the concept of an ‘allowance’ to which Article 11 also refers includes all income received by the worker during her maternity leave which is not paid to her by her employer pursuant to the employment relationship (see, to that effect, judgments of 27 October 1998 in Boyle and Others, C‑411/96, EU:C:1998:506, paragraph 31, and 1 July 2010 in Parviainen, C‑471/08, EU:C:2010:391, paragraph 35).

31 According to the Court’s settled case-law, workers cannot, however, usefully rely on Article 11(2) and (3) of Directive 92/85 to claim that they should continue to receive full pay while on maternity leave as though they were actually working, like other workers (see, to that effect, judgments of 13 February 1996 in Gillespie and Others, C‑342/93, EU:C:1996:46, paragraph 20; 30 March 2004 in Alabaster, C‑147/02, EU:C:2004:192, paragraph 46; and 1 July 2010 in Gassmayr, C‑194/08, EU:C:2010:386, paragraph 82).

32 It is thus necessary to distinguish the concepts of ‘payment’ referred to in Article 11(2) and (3) of Directive 92/85 from the concept of ‘full pay’ received when the person is actually working and which, in the present case, includes the special judicial allowance related to expenses that ordinary magistrates incur in the performance of their professional functions.

33 In that regard, as is clear from Directive 92/85 and the case-law of the Court, the legislature of the European Union wished to ensure that, during her maternity leave, the worker should receive an income of an amount at least equivalent to that of the allowance provided for by national social security legislation in the event of a break in her activities on health grounds (see, to that effect, judgments of 27 October 1998 in Boyle and Others, C‑411/96, EU:C:1998:506, paragraph 32; 1 July 2010 in Gassmayr, C‑194/08, EU:C:2010:386, paragraph 83; and 13 February 2014 in TSN and YTN, C‑512/11 and C‑513/11, EU:C:2014:73, paragraph 36).

34 When a worker is absent from work because she is on maternity leave, the minimum protection required by Article 11(2) and (3) of Directive 92/85 does not therefore require that the person concerned should continue to receive full pay (judgment of 1 July 2010 in Gassmayr, C‑194/08, EU:C:2010:386, paragraph 86).

35 Furthermore, Directive 92/85, which contains only minimum requirements, does not in any way prevent Member States from providing for a higher level of protection for those workers by maintaining or laying down more favourable measures for the protection of workers provided that they are compatible with the provisions of EU law. No provision of that directive therefore prevents the Member States or, where appropriate, management and labour from providing that a pregnant worker should continue to receive all the pay components and allowances to which she was entitled before her pregnancy and maternity leave (judgments of 1 July 2010 in Gassmayr, C‑194/08, EU:C:2010:386, paragraph 88, and 13 February 2014 in TSN and YTN, C‑512/11 and C‑513/11, EU:C:2014:73, paragraph 37).

36 Consequently, it follows from Article 11(2)(b) and Article 11(3) of Directive 92/85 that, in the event that the Member State concerned has not provided for the maintenance of all the elements of pay to which an ordinary magistrate was entitled before her maternity leave, the employer of that worker, in the case of a period of compulsory maternity leave taken prior to 1 January 2005, is not required to pay her an allowance in respect of expenses that ordinary magistrates incur in the performance of their professional functions, provided that the worker in question received during that period an income at a level at least equivalent to that which she would have received under national social security legislation in the event of a break in her professional activities on grounds connected with her state of health, this being a matter for the referring court to determine.


C-333/97 – Christmas bonus as pay

Decision:
1. A Christmas bonus of the kind at issue in the main proceedings constitutes pay within the meaning of Article 119 of the EC Treaty (Articles 117 to 120 of the EC Treaty have been replaced by Articles 136 EC to 143 EC), even if it is paid voluntarily by the employer and even if it is paid mainly or exclusively as an incentive for future work or loyalty to the undertaking or both. However, it does not fall within the concept of payment within the meaning of Article 11(2)(b) of Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC).

2. Article 119 of the Treaty precludes an employer from excluding female workers on parenting leave entirely from the benefit of a bonus paid voluntarily as an exceptional allowance at Christmas without taking account of the work done in the year in which the bonus is paid or of the periods for the protection of mothers (in which they were prohibited from working) where that bonus is awarded retroactively as pay for work performed in the course of that year.
However, neither Article 119 of the Treaty nor Article 11(2) of Directive 92/85 nor Clause 2(6) of the Annex to Council Directive 96/34/EC of 3 June 1996 on the framework agreement on parental leave concluded by UNICE, CEEP and the ETUC precludes a refusal to pay such a bonus to a woman on parenting leave where the award of that allowance is subject to the sole condition that the worker must be in active employment when it is awarded.

3. Article 119 of the Treaty, Article 11(2)(b) of Directive 92/85 and Clause 2(6) of the Annex to Directive 96/34 do not preclude an employer, when granting a Christmas bonus to a female worker who is on parenting leave, from taking periods of parenting leave into account, so as to reduce the benefit pro rata.

However, Article 119 of the Treaty precludes an employer, when granting a Christmas bonus, from taking periods for the protection of mothers (in which they were prohibited from working) into account, so as to reduce the benefit pro rata.

C-471/08: Pay during temporary transfer to another position

From decision:

The applicant in the main proceedings became pregnant … . On account of her pregnancy she was temporarily transferred to ground duties, namely office work … . She occupied that position until …, the date on which her maternity leave began. The transfer took place in accordance with Article 5(1) and (2) of Directive 92/85 ….

It is clear … that, as a purser, a substantial part of the overall pay of the applicant in the main proceedings is made up of supplementary allowances. The allowances paid to workers may vary considerably depending on whether the person concerned has a supervisory role, such as purser, or whether he or she is an air hostess or steward. Workers may receive various supplementary allowances such as, in particular, allowances for night work, work on Sundays and holidays, an overtime allowance if the working day exceeds eight hours, and allowances for long-haul flights and flights entailing a time difference. In addition, the number of hours worked by persons with the same pay grade may vary considerably, which affects the amount of the supplementary allowances paid.

According to the applicant in the main proceedings, Finnair was not entitled to reduce her pay following her temporary transfer, in particular by failing to take into consideration the fact that she was a purser. Such a reduction constitutes discriminatory conduct contrary to Directive 92/85 and Law 609/1986. Finnair contends that the action should be dismissed. It argues that during her pregnancy the applicant in the main proceedings was paid more than is normally paid to a worker who performs corresponding ground duties. Furthermore, while working as a purser she could not claim a guaranteed amount of allowances. The amount of allowances paid to her is always dependent on how many and what kind of flights she flies.

Question by national court: ‘Is Article 11(1) of Directive [92/85] to be interpreted as meaning that a worker who is transferred to other lower-paid work because of her pregnancy must, on the basis of that provision, be paid as much as she received on average before the transfer, and is it relevant in that respect what kind of allowances and on what basis the worker was paid in addition to her basic monthly pay?’  By its question, the referring court asks essentially whether Article 11(1) of Directive 92/85 must be interpreted as meaning that a pregnant worker who, in accordance with Article 5(2) thereof, has been temporarily transferred to a post in which she performs tasks other than those which she performed prior to that transfer is entitled to the same pay as she received on average before the transfer. The referring court also asks whether the type of allowances received by that worker and the reasons for the payment of those allowances while performing her previous duties are relevant in that respect.

Decision:
Article 11(1) of Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC) must be interpreted as meaning that a pregnant worker who, in accordance with Article 5(2) thereof, has been temporarily transferred on account of her pregnancy to a job in which she performs tasks other than those she performed prior to that transfer is not entitled to the pay she received on average prior to that transfer. 
In addition to the maintenance of her basic salary, such a worker is entitled, pursuant to Article 11(1), to pay components or supplementary allowances relating to her professional status, such as allowances relating to her seniority, her length of service and her professional qualifications. Although Article 11(1) of Directive 92/85 does not preclude the use of a method of calculating remuneration to be paid to such a worker based on the average amount of the allowances linked to working conditions of all the air crew in the same pay grade during a given reference period, the failure to take account of those pay components or supplementary allowances must be regarded as contrary to that provision.


C-194/08: transfer of worker and pay 

From decision:
The applicant in the main proceedings worked .. . as a junior hospital doctor at the University Anaesthesia Clinic of the University of Graz (‘the employer’). She received an on-call duty allowance for extra hours that she worked in addition to the normal hours set out in the duty roster. The applicant in the main proceedings stopped working on 4 December 2002, first under Paragraph 3(3) (prohibition on work on production of a medical certificate stating that continuing to work is likely to endanger the life or health of the mother or the child), then under Paragraph 3(1) (prohibition on work during the eight-week period), and finally under Paragraph 5(1) of the MSchG (prohibition on work during the eight weeks after giving birth) By a letter to her employer of 9 February 2004, the applicant in the main proceedings claimed that for the duration of the prohibition on work, which because of her pregnancy and then her maternity leave had prevented her from performing on-call duties, she was still entitled to payment of an allowance corresponding to the average on-call duties performed. Therefore, she requested payment of the sums corresponding to such an allowance.
Her employer rejected that claim. The employer argued in particular that, during the prohibition on working, the applicant in the main proceedings had received her pay, that is, the monthly salary and allowances …, without any deductions. However, she had no longer been allowed to perform on-call duties at the work place because she was prohibited from working, and therefore no remuneration for on-call services had become payable during that period. According to the employer, the on-call duty allowance has to be paid according to services actually rendered and is not a flat-rate extra emolument. There are no circumstances in which such an allowance could give rise to a calculation of a monthly average.

Decision:

1. Article 11(1) of Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC) has direct effect and gives rise, for the benefit of individuals, to rights which they can rely on against a Member State which has failed to implement that directive in national law or has implemented it incorrectly, and which the national courts are required to protect.

2.  Article 11(1) of Directive 92/85 must be interpreted as not precluding national legislation which provides that a pregnant worker temporarily granted leave from work on account of her pregnancy is entitled to pay equivalent to the average earnings she received during a reference period prior to the beginning of her pregnancy with the exception of the on-call duty allowance.

3. Article 11(2) and (3) of Directive 92/85 must be interpreted as not precluding national legislation which provides that a worker on maternity leave is entitled to pay equivalent to the average earnings she received during a reference period prior to the beginning of her maternity leave with the exception of the on-call duty allowance.

C-103/16: dismissal of pregnant women and collective dismissal – reasons for dismissal

1. Article 10(1) of Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC) must be interpreted as not precluding national legislation which permits the dismissal of a pregnant worker because of a collective redundancy within the meaning of Article 1(1)(a) of Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating to collective redundancies.	

2.Article 10(2) of Directive 92/85 must be interpreted as not precluding national legislation which allows an employer to dismiss a pregnant worker in the context of a collective redundancy without giving any grounds other than those justifying the collective dismissal, provided that the objective criteria chosen to identify the workers to be made redundant are cited.	

3.Article 10(1) of Directive 92/85 must be interpreted as precluding national legislation which does not prohibit, in principle, the dismissal of a worker who is pregnant, has recently given birth or is breastfeeding as a preventative measure, but which provides, by way of reparation, only for that dismissal to be declared void when it is unlawful.	

4. Article 10(1) of Directive 92/85 must be interpreted as not precluding national legislation which, in the context of a collective redundancy within the meaning of Directive 98/59, makes no provision for pregnant workers and workers who have recently given birth or who are breastfeeding to be afforded, prior to that dismissal, priority status in relation to being either retained or redeployed, but as not excluding the right of Member States to provide for a higher level of protection for such workers.


Other cases: 
C-116/06: Article 2 of Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion, and working conditions, as amended by Directive 2002/73/EC of the European Parliament and of the Council of 23 September 2002, which prohibits all direct and indirect discrimination on grounds of sex as regards working conditions, and Articles 8 and 11 of Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (10th individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC), which govern maternity leave, preclude provisions of national law concerning child-care leave which, in so far as they fail to take into account changes affecting the worker concerned as a result of pregnancy during the period of at least 14 weeks preceding and after childbirth, do not allow the person concerned to obtain at her request an alteration of the period of her child-care leave at the time when she claims her rights to maternity leave and thus deprive her of the rights attaching to that maternity leave.

C-342/01:
1. Article 7(1) of Council Directive 93/104/EC of 23 November 1993 concerning certain aspects of the organisation of working time, of Article 11(2)(a) of Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC) and of Article 5(1) of Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion, and working conditions are to be interpreted as meaning that a worker must be able to take her annual leave during a period other than the period of her maternity leave, including in a case in which the period of maternity leave coincides with the general period of annual leave fixed, by a collective agreement, for the entire workforce.

2. Article 11(2)(a) of Directive 92/85 is to be interpreted as also applying to the entitlement of a worker in circumstances such as those of the case before the referring court to a longer period of annual leave, provided for by national law, than the minimum laid down by Directive 93/104.



C-411/96
1. Article 119 of the EC Treaty, Article 1 of Council Directive 75/117/EEC of 10 February 1975 on the approximation of the laws of the Member States relating to the application of the principle of equal pay for men and women and Article 11 of Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Council Directive 89/391/EEC) do not preclude a clause in an employment contract which makes the payment, during the period of maternity leave referred to by Article 8 of Directive 92/85, of pay higher than the statutory payments in respect of maternity leave conditional on the worker's undertaking to return to work after the birth of the child for at least one month, failing which she is required to repay the difference between the amount of the pay she will have received during the period of maternity leave, on the one hand, and the amount of those payments, on the other.

2. Article 8 of Directive 92/85 and Article 5(1) of Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion, and working conditions do not preclude a clause in an employment contract from requiring an employee who has expressed her intention to commence her maternity leave during the six weeks preceding the expected week of childbirth, and is on sick leave with a pregnancy-related illness immediately before that date and gives birth during the period of sick leave, to bring forward the date on which her paid maternity leave commences either to the beginning of the sixth week preceding the expected week of childbirth or to the beginning of the period of sick leave, whichever is the later.

3. A clause in an employment contract which prohibits a woman from taking sick leave during the minimum period of 14 weeks' maternity leave to which a female worker is entitled pursuant to Article 8(1) of Directive 92/85, unless she elects to return to work and thus terminate her maternity leave, is not compatible with Directive 92/85. By contrast, a clause in an employment contract which prohibits a woman from taking sick leave during a period of supplementary maternity leave granted to her by the employer, unless she elects to return to work and thus terminate her maternity leave, is compatible with Directives 76/207 and 92/85.

4. Directives 92/85 and 76/207 do not preclude a clause in an employment contract from limiting the period during which annual leave accrues to the minimum period of 14 weeks' maternity leave to which female workers are entitled under Article 8 of Directive 92/85 and from providing that annual leave ceases to accrue during any period of supplementary maternity leave granted to them by their employer.

5. Directive 92/85 precludes a clause in an employment contract from limiting, in the context of an occupational scheme wholly financed by the employer, the accrual of pension rights during the period of maternity leave referred to by Article 8 of that directive to the period during which the woman receives the pay provided for by that contract or national legislation.



C-531/15	

1. Article 19(1) of Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation must be interpreted as applying to a situation such as that at issue in the main proceedings, in which a breastfeeding worker challenges, before a court or other competent authority of the Member State concerned, the risk assessment of her work in so far as she claims that the assessment was not conducted in accordance with Article 4(1) of Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding.	

2.On a proper construction of Article 19(1) of Directive 2006/54, in a situation such as that at issue in the main proceedings, it is for the worker in question to provide evidence capable of suggesting that the risk assessment of her work had not been conducted in accordance with the requirements of Article 4(1) of Directive 92/85 and from which it can therefore be presumed that there was direct discrimination on grounds of sex within the meaning of Directive 2006/54, which it is for the referring court to ascertain. It would then be for the defendant to prove that that risk assessment had been conducted in accordance with the requirements of that provision and that there had, therefore, been no breach of the principle of non-discrimination.

C-41/17
1.Article 7 of Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding must be interpreted as applying to a situation, such as that at issue in the main proceedings, where the worker concerned does shift work during which only part of her duties are performed at night.	

2.Article 19(1) of Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast) must be interpreted as applying to a situation, such as that at issue in the main proceeding, in which a worker, who has been refused a medical certificate indicating the existence of a risk to breastfeeding posed by her work and, consequently, an allowance in respect of risk during breastfeeding, challenges, before a court or other competent authority of the Member State concerned, the risk assessment of her work, provided that that worker adduces factual evidence to suggest that that evaluation did not include a specific assessment taking into account her individual situation and thus permitting the presumption that there is direct discrimination on the grounds of sex, within the meaning of Directive 2006/54, which it is for the referring court to ascertain.
It is then for the respondent to prove that that risk assessment did actually include such a specific assessment and that, accordingly, the principle of non-discrimination was not infringed.



Case law of CJ EU - directive 1999/70/EC – selected cases

I. The misuse of fixed-term contract

CJ EU deals with various issues in case of misuse of fixed-term contract – e.g. objective reasons for conclusion of successive fixed-term contract, the automatic transformation of the fixed-term contract into a contract of indefinite duration and possibility to have exceptions (public sector, specific sectors), new fixed-term contract vs. successive fixed-contract contract.

CJ EU decided that it is not in line with EU law, if there is specific exception in certain sector and there is no other effective measure to prevent misuse of successive fixed-term contracts.

C-331/17: misuse of successive fixed-term contracts, automatic transformation of fixed-term contract into a contract of indefinite duration, exceptions

Clause 5 of the framework agreement on fixed-term work .., which is set out in the Annex to Council Directive 1999/70/EC …, must be interpreted as precluding national legislation, such as that at issue in the main proceedings, pursuant to which the common law rules governing employment relationships and intended to penalise the misuse of successive fixed-term contracts by the automatic transformation of the fixed-term contract into a contract of indefinite duration if the employment relationship goes beyond a specific date are not applicable to the sector of activity of operatic and orchestral foundations, where there is no other effective measure in the domestic legal system penalising abuses identified in that sector.

Joined Cases C-184/15 and C-197/15: misuse of successive fixed-term contracts, a right to maintain employment relationship, exceptions

1. Clause 5(1) of the framework agreement on fixed-term work, … , which is set out in the annex to Council Directive 1999/70/EC …, must be interpreted as precluding national legislation, such as that at issue in the main proceedings, from being applied by the national courts of the Member State concerned in such a manner that, in the event of abuse resulting from the use of successive fixed-term employment contracts, a right to maintain the employment relationship is granted to persons employed by the authorities under an employment contract governed by the rules of employment law, but that right is not conferred, in general, on staff employed by those authorities under administrative law, unless there is another effective measure in the national law to penalise such abuses with regard to the latter staff, which it is for the national court to determine.	

2. The provisions of the framework agreement on fixed-term work which is set out in the annex to Directive 1999/70, read in conjunction with the principle of effectiveness, must be interpreted as precluding national procedural rules which require a fixed-term worker to bring a new action in order to determine the appropriate penalty where abuse resulting from the use of successive fixed-term employment contracts has been established by a judicial authority, to the extent that it results in procedural disadvantages for that worker, in terms, inter alia, of cost, duration and the rules of representation, liable to render excessively difficult the exercise of the rights conferred on him by EU law.

Joined cases C-362/13, C-363/13 and C-407/13: duration and termination date of fixed-term contract, conditions in case of the conversion of fixed-term employment contracts into employment contracts of indefinite duration

…
2. The provisions of the Framework Agreement on fixed-term work must be interpreted as meaning that they do not preclude national legislation, such as that at issue in the main proceedings, which provides that fixed-term employment contracts have to indicate their duration, but not their termination date.

3. Clause 5 of the Framework Agreement on fixed-term work must be interpreted as meaning that it does not preclude, in principle, national legislation, such as that at issue in the main proceedings, which provides for the conversion of fixed-term employment contracts into employment contracts of indefinite duration only in circumstances where the worker concerned has been employed continuously under such contracts by the same employer for a period longer than one year, the employment relationship being considered to be continuous where the fixed-term employment contracts are separated by time lapses of less than or equal to 60 days. It is, however, for the referring court to satisfy itself that the conditions of application and the effective implementation of that legislation result in a measure that is adequate to prevent and punish the misuse of successive fixed-term employment contracts or relationships.

C-519/08: objective reasons, alternative protection (than a maximum total duration of fixed-term contracts) for specific categories 

1. Clause 5(1)(a) of the Framework Agreement on fixed-term work, …, which is annexed to Council Directive 1999/70/EC … , must be interpreted as precluding the use of successive fixed-term employment contracts on the sole ground that such use is founded on provisions in the general laws or regulations of a Member State. 
On the contrary, the concept of ‘objective reasons’, within the meaning of that clause, requires that the use of that particular type of employment relationship, as provided for by the national legislation, must be justified by the existence of specific factors connected inter alia with the activity in question and the conditions under which it is carried out.

2. Clause 5(1) of the Framework Agreement on fixed-term work must be interpreted as not precluding national legislation such as that at issue in the main proceedings which, while imposing the requirement, as a measure to prevent the abuse of successive fixed-term employment contracts, that a maximum total duration of such contracts must not be exceeded, provides that certain categories of workers are excepted from the latter restriction, provided that those workers have the protection of at least one of the measures set out in that clause to prevent the abuse of successive fixed-term employment contracts.
….

5. In circumstances such as those in the main proceedings, clause 5(1)(a) of the Framework Agreement on fixed-term work must be interpreted to mean that, where the domestic legal order of the Member State concerned contains, in the sector under consideration, other measures which are effective to avoid and, when appropriate, penalise the abuse of successive fixed-term employment contracts within the meaning of clause 5(1), it is not precluded that a rule of national law may impose an absolute prohibition, in the public sector alone, on conversion into a contract of indefinite duration of a succession of fixed-term employment contracts which, when intended to cover fixed and permanent needs of the employer, must be regarded as an abuse. It is however for the referring court to assess the extent to which the conditions for the application and actual implementation of the relevant provisions of domestic law constitute adequate measures to prevent and, when appropriate, penalise the abuse by the public authorities of successive fixed‑term employment contracts.

….

Joined cases C-162/08 to C-164/08: objective reasons, first or single use of fixed-term contract

1. Clause 5(1) of the Framework Agreement on fixed-term work …, which is annexed to Council Directive 1999/70/EC … , must be interpreted as not precluding the adoption by a Member State of national legislation, … laying down provisions concerning workers employed under fixed-term contracts in the public sector, which, for the purposes specifically of transposing Directive 1999/70 so as to implement the provisions of that directive in the public sector, provides for the implementation of the measures to prevent the misuse of successive fixed-term employment contracts or relationships which are listed in clause 5(1)(a) to (c) where – which it is for the national court to ascertain – an ‘equivalent legal measure’ within the meaning of that clause already exists under national law, … , provided, however, that that legislation (i) does not affect the effectiveness of the prevention of the misuse of fixed-term employment contracts or relationships resulting from that equivalent legal measure, and (ii) complies with Community law and, in particular, with clause 8(3) of the Framework Agreement.

2. Clause 5(1)(a) of the Framework Agreement on fixed-term work must be interpreted as precluding the application of national legislation, such as that at issue in the main proceedings, by the authorities of the Member State concerned in such a way that the renewal of successive fixed-term employment contracts in the public sector is deemed to be justified by ‘objective reasons’ within the meaning of that clause solely on the ground that those contracts are founded on legal provisions allowing them to be renewed in order to meet certain temporary needs when, in fact, those needs are fixed and permanent. 
By contrast, clause 5(1)(a) does not apply to the first or single use of a fixed-term employment contract or relationship.
….

6. In circumstances such as those of the cases in the main proceedings, the Framework Agreement on fixed-term work must be interpreted as meaning that, where the domestic law of the Member State concerned includes, in the sector under consideration, other effective measures to prevent and, where relevant, punish the abuse of successive fixed-term employment contracts within the meaning of clause 5(1) of that agreement, it does not preclude the application of a rule of national law which prohibits absolutely, in the public sector only, the conversion into a contract of indefinite duration of a succession of fixed-term employment contracts which, having been intended to cover fixed and permanent needs of the employer, must be regarded as constituting an abuse. It is none the less for the referring court to determine to what extent the conditions for application and effective implementation of the relevant provisions of domestic law constitute a measure adequate for the prevention and, where relevant, the punishment of the misuse by the public authorities of successive fixed-term employment contracts or relationships.

7. By contrast, since clause 5(1) of the Framework Agreement is not applicable to workers who have entered into a first or single fixed-term employment contract, that provision does not require the Member States to adopt penalties where such a contract does in fact cover fixed and permanent needs of the employer.
….

C-614/15: renewal of contract, objectives reasons

Clause 5(1) of the of the Framework agreement on fixed-term work, …, which is set out in the Annex to Council Directive 1999/70/EC …, must be interpreted as precluding national rules, such as those at issue in the main proceedings, under which the renewal of successive fixed-term employment contracts, in the public sector, is deemed justified by ‘objective reasons’ within the meaning of that clause on the sole ground that inspections performed by staff employed in the veterinary health sector are non-permanent in nature due to the variations in volume of the activities of the establishments to be inspected, unless the renewal of those contracts is actually aimed at covering a specific need in the relevant sector, without the underlying reason being budgetary considerations, which it is for the national court to verify. Moreover, the fact that the renewal of successive fixed-term contracts is done pending completion of competition procedures does not make those rules compliant with that clause where the actual application thereof leads, in reality, to abusive recourse to successive fixed-term employment contracts, which it is also for the national court to verify.

C-16/15: objective reasons

1. Clause 5(1)(a) of the framework agreement on fixed-term work,  …, set out in the Annex to Council Directive 1999/70/EC … , must be interpreted as precluding the application of national legislation, such as that at issue in the main proceedings, by the authorities of the Member State concerned in such a way that:
—
the renewal of successive fixed-term employment contracts in the public health sector is deemed to be justified by ‘objective grounds’, within the meaning of that clause, on the ground that those contracts are founded on legal provisions allowing them to be renewed in order to ensure the provision of certain services of a temporary, auxiliary or extraordinary nature when, in fact, those needs are fixed and permanent;
—
there is no obligation on the competent authority to create additional permanent posts in order to bring an end to the employment of occasional regulated staff and it is permitted to fill the permanent posts created by hiring ‘temporary’ staff, so that the precarious situation of workers is perpetuated, where there is a structural deficit of regulated staff posts in that sector in the Member State concerned.
…

C-586/10: objective reason, permanent post with temporary contract of employment

Clause 5(1)(a) of the Framework Agreement on fixed-term work, …, which is set out in the Annex to Council Directive 1999/70/EC … , must be interpreted as meaning that a temporary need for replacement staff, provided for by national legislation such as that at issue in the main proceedings, may, in principle, constitute an objective reason under that clause. 
The mere fact that an employer may have to employ temporary replacements on a recurring, or even permanent, basis and that those replacements may also be covered by the hiring of employees under employment contracts of indefinite duration does not mean that there is no objective reason under clause 5(1)(a) of the Framework Agreement or that there is abuse within the meaning of that clause. 
However, in the assessment of the issue whether the renewal of fixed-term employment contracts or relationships is justified by such an objective reason, the authorities of the Member States must, for matters falling within their sphere of competence, take account of all the circumstances of the case, including the number and cumulative duration of the fixed-term employment contracts or relationships concluded in the past with the same employer.

C-494/16

Clause 5 of the framework agreement on fixed-term work concluded …, which is set out in the annex to Council Directive 1999/70/EC …, must be interpreted as not precluding national legislation which, on the one hand, does not punish the misuse of successive fixed-term contracts by a public sector employer through the payment of compensation to the worker concerned for the lack of conversion of the fixed-term employment relationship into an employment relationship of indefinite duration, but, on the other hand, provides for the grant of compensation of between 2.5 and 12 times the last monthly salary of that worker together with the possibility for him to obtain full compensation for the harm by demonstrating, by way of presumption, the loss of opportunities to find employment or that, if a recruitment competition had been duly organised, he would have been successful, provided that such legislation is accompanied by an effective and dissuasive penalty mechanism, a matter which is for the referring court to verify.

C-238/14: derogations from the measures designed to prevent the abusive use of successive fixed-term contracts

Declares that, by maintaining in force, with respect to occasional workers in the entertainment arts, derogations from the measures designed to prevent the abusive use of successive fixed-term contracts, the Grand Duchy of Luxembourg has failed to fulfil its obligations under Clause 5 of the Framework Agreement on fixed-term work …, which is set out in the Annex to Council Directive 1999/70/EC…

C-251/11: conversion of fixed-term contract to contract for indefinite-period of time – employment conditions (not identical condition, but not unfavourable)

Clause 5 of the framework agreement on fixed-term work, …., which is set out in the Annex to Council Directive 1999/70/EC … , must be interpreted as meaning that a Member State, which provides in its national legislation for conversion of fixed-term employment contracts into an employment contract of indefinite duration when the fixed-term employment contracts have reached a certain duration, is not obliged to require that the employment contract of indefinite duration reproduces in identical terms the principal clauses set out in the previous contract. 

However, in order not to undermine the practical effect of, or the objectives pursued by, Directive 1999/70, that Member State must ensure that the conversion of fixed-term employment contracts into an employment contract of indefinite duration is not accompanied by material amendments to the clauses of the previous contract in a way that is, overall, unfavourable to the person concerned when the subject-matter of that person’s tasks and the nature of his functions remain unchanged.

C-364/07: objective reasons, successive contracts - 3 months break rule
…

2. Clause 5(1)(a) of the Framework Agreement on fixed-term employment, …, which is annexed to Council Directive 1999/70/EC …, is to be interpreted as precluding the use of successive fixed-term employment contracts where the justification advanced for their use is solely that it is provided for by a general provision of statute or secondary legislation of a Member State. 
On the contrary, the concept of ‘objective reasons’ within the meaning of that clause requires recourse to this particular type of employment relationship, as provided for by national legislation, to be justified by the presence of specific factors relating in particular to the activity in question and the conditions under which it is carried out.

3. Clause 5 of the Framework Agreement on fixed-term employment is to be interpreted as not precluding, as a general rule, a national provision, such as that referred to in the third question for a preliminary ruling, according to which only fixed-term employment contracts or employment relationships that are separated by a period of time shorter than three months can be regarded as ‘successive’ for the purposes of that clause.

4.In circumstances such as those of the main proceedings, the Framework Agreement is to be interpreted as meaning that, in so far as domestic law of the Member State concerned does not include, in the sector under consideration, any other effective measure to prevent and, where relevant, punish the misuse of successive fixed-term contracts, the Framework Agreement precludes the application of national legislation which, in the public sector alone, prohibits absolutely the conversion into an employment contract of indefinite duration of a succession of fixed-term contracts that have been intended to cover ‘fixed and permanent needs’ of the employer and must therefore be regarded as constituting an abuse. It is however for the referring court, in accordance with its obligation to interpret national law in conformity with Community law, to determine whether its domestic law does not include any such other effective measure.

5. The principle of the effectiveness of Community law and the Framework Agreement on fixed-term employment do not preclude, as a general rule, a provision of national law under which an independent administrative authority has jurisdiction in respect of the possible reclassification of fixed-term contracts as contracts of indefinite duration. It is however for the referring court to ensure that the right to effective judicial protection is safeguarded with due regard to the principles of effectiveness and equivalence.

C-212/04: objective reason, successive contract - 20 days break rule

1. Clause 5(1)(a) of the framework agreement on fixed-term work concluded … , which is annexed to Council Directive 1999/70/EC … , is to be interpreted as precluding the use of successive fixed-term employment contracts where the justification advanced for their use is solely that it is provided for by a general provision of statute or secondary legislation of a Member State. 
On the contrary, the concept of ‘objective reasons’ within the meaning of that clause requires recourse to this particular type of employment relationship, as provided for by national legislation, to be justified by the presence of specific factors relating in particular to the activity in question and the conditions under which it is carried out.

2. Clause 5 of the framework agreement on fixed-term work is to be interpreted as precluding a national rule, such as that at issue in the main proceedings, under which only fixed-term employment contracts or relationships that are not separated from one another by a period of time longer than 20 working days are to be regarded as ‘successive’ within the meaning of that clause.

3. In circumstances such as those of the main proceedings, the framework agreement on fixed-term work is to be interpreted as meaning that, in so far as domestic law of the Member State concerned does not include, in the sector under consideration, any other effective measure to prevent and, where relevant, punish the misuse of successive fixed-term contracts, that framework agreement precludes the application of national legislation which, in the public sector alone, prohibits absolutely the conversion into an employment contract of indefinite duration of a succession of fixed-term contracts that, in fact, have been intended to cover ‘fixed and permanent needs’ of the employer and must therefore be regarded as constituting an abuse.
…

C-180/04: no automatic conversion of contract in public sector but specific alternative mechanism (another effective measure)

The framework agreement on fixed-term work … , which is annexed to Council Directive 1999/70/EC … , must be interpreted as not in principle precluding national legislation which, where there is abuse arising from the use of successive fixed-term employment contracts or relationships by a public-sector employer, precludes their being converted into contracts of indeterminate duration, even though such conversion is provided for in respect of employment contracts and relationships with a private-sector employer, where that legislation includes another effective measure to prevent and, where relevant, punish the abuse of successive fixed-term contracts by a public-sector employer.

C-53/04: no automatic conversion of contract in public sector but specific alternative mechanism (another effective measure)

The framework agreement on fixed-term work …, which is annexed to Council Directive 1999/70/EC … , must be interpreted as not in principle precluding national legislation which, where there is abuse arising from the use of successive fixed-term employment contracts or relationships by a public-sector employer, precludes their being converted into contracts of indeterminate duration, even though such conversion is provided for in respect of employment contracts and relationships with a private-sector employer, where that legislation includes another effective measure to prevent and, where relevant, punish the abuse of successive fixed-term contracts by a public-sector employer.

II. Equal treatment

CJ EU deals with various equal treatment situations – e.g. the difference of payment, notice period, the non-calculation of period of fixed-term contract into total period of time for provision of some right/benefit, etc. CJ EU decided that the equal treatment is not situation where employer relies on national regulation which allows him the different treatment of workers with fixed-term contract. That regulation has to be in line with clause 4 of Framework agreement. CJ EU in its decisions did not explicitly exclude the possibility of the different treatment of workers with fixed-term contract. Their different treatment has to be based on objective reasons (justification).

C-96/17: difference of treatment – wrongful dismissal of worker with fixed-term contract and worker with contract for indefinite period of time

Clause 4(1) of the framework agreement on fixed-term work .., which is annexed to Council Directive 1999/70/EC … , must be interpreted as not precluding national legislation, such as that at issue in the main proceedings, according to which, when the disciplinary dismissal of a permanent worker in the service of a public authority is declared wrongful, the worker in question must be reinstated, whereas, in the same situation, a worker employed under a temporary contract or a temporary contract of indefinite duration performing the same duties as that permanent worker need not be reinstated but instead may receive compensation.

C-596/14: equal treatment, the term “employment conditions” under clause 4(1), the compensation for termination of a contract of worker with fixed-term contract and worker with contract for indefinite period of time

1. Clause 4(1) of the framework agreement on fixed-term work, …, which is annexed to Council Directive 1999/70/EC …, must be interpreted as meaning that the concept of ‘employment conditions’ covers the compensation that the employer must pay to an employee on account of the termination of his fixed-term employment contract.	
2. Clause 4 of the framework agreement on fixed-term work annexed to Directive 1999/70 must be interpreted as precluding national legislation, such as that at issue in the main proceedings, which fails to provide any compensation for termination of a contract of employment to a worker employed under a temporary replacement contract while allowing such compensation to be granted, inter alia, to comparable workers employed under a contract of indefinite duration. The mere fact that the worker has carried out his work on the basis of a temporary replacement contract cannot constitute an objective ground justifying the failure to grant such compensation to that worker.

C-38/13: equal treatment, different notice period of worker with fixed-term contract and worker with contract for indefinite period of time

Clause 4(1) of the Framework Agreement on fixed-term work …, which is annexed to Council Directive 1999/70/EC …  must be interpreted as precluding a national rule, such as that at issue in the main proceedings, which provides that, for the termination of fixed-term contracts of more than six months, a fixed notice period of two weeks may be applied regardless of the length of service of the worker concerned, whereas the length of the notice period for contracts of indefinite duration is fixed in accordance with the length of service of the worker concerned and may vary from two weeks to three months, where those two categories of workers are in comparable situations.

C-177/14: equal treatment, the increment of wage of worker with fixed-term contract and worker with contract for indefinite period of time

….
2. Clause 4(1) of the framework agreement on fixed-term work must be interpreted as precluding national legislation, such as that at issue in the main proceedings, which excludes, without justification on objective grounds, non-permanent staff from the right to receive a three-yearly length-of-service increment granted, inter alia, to career civil servants when, as regards the receipt of that increment, those two categories of workers are in comparable situations, a matter which is for the referring court to ascertain.

Joined cases C-302/11 to C-305/11: equal treatment, taking into account period of service on fixed-term contract

Clause 4 of the framework agreement on fixed-term work …, which is annexed to Council Directive 1999/70/EC …, must be understood as precluding national legislation, such as that at issue in the main proceedings, which completely prohibits periods of service completed by a fixed-term worker for a public authority being taken into account in order to determine the length of service of that worker upon his recruitment on a permanent basis by that same authority as a career civil servant under a stabilisation procedure specific to his employment relationship, unless that prohibition is justified on ‘objective grounds’ for the purposes of clause 4(1) and/or (4). 
The mere fact that the fixed-term worker completed those periods of service on the basis of a fixed-term employment contract or relationship does not constitute such an objective ground.

C-273/10: equal treatment, seniority bonus of worker with fixed-term contract and worker with contract for indefinite period of time

Clause 4(1) of the Framework agreement on fixed-term work, …, which is annexed to Council Directive 1999/70/EC … , must be interpreted as precluding national legislation which, without any objective justification, restricts the right to receive a seniority bonus to university lecturers on permanent contracts, excluding lecturers on fixed-term contracts when, as regards receipt of that bonus, those two categories of workers are in comparable situations.

C-307/05: equal treatment

1. The concept of ‘employment conditions’ referred to in clause 4(1) of the framework agreement on fixed-term work, …, and which is set out in the Annex to Council Directive 1999/70/EC …  must be interpreted as meaning that it can act as a basis for a claim such as that at issue in the main proceedings, which seeks the grant to a fixed-term worker of a length-of-service allowance which is reserved under national law solely to permanent staff.

2. Clause 4(1) of the framework agreement must be interpreted as meaning that it precludes the introduction of a difference in treatment between fixed-term workers and permanent workers which is justified solely on the basis that it is provided for by a provision of statute or secondary legislation of a Member State or by a collective agreement concluded between the staff union representatives and the relevant employer.

Directive 1999/70/EC (fixed-term contracts) and temporary agency work (directive 2008/104/EC)

CJ EU also dealt with relation between directive 1999/70/EC and directive 2008/104/EC. Under the preamble of framework agreement: “This agreement applies to fixed-term workers with the exception of those placed by a temporary work agency at the disposition of a user enterprise. It is the intention of the parties to consider the need for a similar agreement relating to temporary agency work.“. E.g. Slovakia also does not apply the rule on limitation of renewal of fixed-term contracts in case of temporary agency work but it regulates the renewal of assigment of employee to the same user undertaking by employer/employers to prevent the misuse of agnecy work.

C-290/12: directive 1999/70/EC (fixed-term contracts) and temporary agency work (directive 2008/104/EC)

Council Directive 1999/70/EC … concerning the framework agreement on fixed-term work concluded by ETUC, UNICE and CEEP, and the Framework Agreement on fixed-term work, … , set out in the Annex to that directive, must be interpreted as not applying either to the fixed-term employment relationship between a temporary worker and a temporary employment business or to the employment relationship between such a worker and a user undertaking.
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